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GENERAL CONDITIONS

1. DEFINITIONS AND INTERPRETATION

For the purposes of the CONTRACT and unless otherwise stated in the text, certain words and expressions used in the CONTRACT shall have the following meanings, it being understood that reference to the singular includes reference to the plural and vice-versa.

1.1. Definitions

1.1.1. "COMPANY" and "CONTRACTOR" shall have the respective meanings ascribed to them in the Letter of Award.

1.1.2. "CONTRACT" shall mean the documents scheduled in Art. ”Contract Documents” of the Letter of Award and any CONTRACT amendment(s) issued subsequent thereto.

1.1.3. "CONTRACT PRICE" shall mean any or all the amounts (as the context so admits) payable to CONTRACTOR for the satisfactory and proper performance by CONTRACTOR of its obligations for completion of the WORK in accordance with the CONTRACT.

1.1.4. "AFFILIATE" shall mean, in respect of any PARTY,

a) any company or other legal entity which is controlled by a PARTY, or

b) any company or other legal entity which directly or indirectly controls a PARTY, or

c) any company or other legal entity which is directly or indirectly controlled by any company or other legal entity which directly or indirectly controls a PARTY.

For the purpose of this definition "control" means the right to exercise the votes attaching to more than fifty percent (50%) of the issued equity shares of such company or other legal entity, or the right to appoint more than half the directors of such company or other legal entity.

1.1.5. "APPROVED" shall mean approved in writing and shall include written confirmations of previous oral approvals; "APPROVAL" shall mean approval in writing as aforesaid.

1.1.6. "ASSIGNEE" shall mean the entity, person or THIRD PARTY to whom the CONTRACT may be assigned in the manner and to the extent permitted under the terms thereof.

1.1.7. "COMMISSIONING PERIOD" shall mean the period extending from the date of the first Mechanical Completion Certificate to the effective date of the final PERFORMANCE TEST CERTIFICATE and issue by COMPANY of the PROVISIONAL ACCEPTANCE CERTIFICATE as referred to in Art. "Acceptance of the WORK".

1.1.8. "CONSTRUCTION EQUIPMENT" shall mean all appliances, equipment or things of any nature whatsoever required and provided by CONTRACTOR in connection with the execution or maintenance of the WORK or TEMPORARY WORKS. This term does not include materials, equipment or other things intended to form or forming part of the WORK.

1.1.9. ”DEFECTS LIABILITY PERIOD” shall mean the period commencing upon the issue of the PROVISIONAL ACCEPTANCE CERTIFICATE and for the duration set out in the Special Conditions, except as is otherwise provided for in Art. "Acceptance of the WORK" and Art. "Defects Liability Period”.
1.1.10. "DRAWINGS" shall mean the drawings included in and referred to in the CONTRACT, any modification of such DRAWINGS APPROVED by COMPANY and such other DRAWINGS as may, from time to time, be furnished or APPROVED by COMPANY, including the DRAWINGS deemed APPROVED by COMPANY pursuant to the CONTRACT.

1.1.11. "EFFECTIVE DATE OF CONTRACT" shall mean the date specified as such in the Letter of Award on which the CONTRACT becomes effective.

1.1.12. "FINAL ACCEPTANCE CERTIFICATE" shall have the meaning defined in Art. "Acceptance of the WORK".

1.1.13. "FORCE MAJEURE" shall have the meaning ascribed to it in Art. "Force Majeure".

1.1.14. "INSPECTION FIRM” shall mean an independent international reputable Inspection Firm chosen and employed by COMPANY to carry out the inspection duties hereunder on behalf of COMPANY.

1.1.15. “LAWS AND REGULATIONS; LAWS OR REGULATIONS” shall mean any and all applicable laws, rules, regulations, ordinances, codes and orders of any and all governmental bodies, agencies, authorities and courts having jurisdiction.

1.1.16. "PARTY" shall mean either COMPANY or CONTRACTOR and PARTIES mean both of them.

1.1.17. "PERFORMANCE GUARANTEES" shall mean the guarantees stated in the CONTRACT and relating to the WORK.
1.1.18. PLANT" shall mean machinery, units, apparatuses, materials, equipment, articles and any other item(s) to be provided under the CONTRACT as is more fully specified in Appendix “D” TECHNICAL SPECIFICATION/Scope of Work.
1.1.19. "READY FOR COMMISSIONING" shall have the meanings assigned in Art. "Acceptance of the WORK".

1.1.20. "REPRESENTATIVES"

CONTRACTOR's REPRESENTATIVE shall mean the person or persons notified to COMPANY and authorized to act on CONTRACTOR's behalf in matters relating to the CONTRACT all as specified in accordance with clause 20.1.

COMPANY's REPRESENTATIVE shall mean the person or persons designated by COMPANY as specified in clause 20.2 herein.

1.1.21.  “SITE” shall mean the location in the COUNTRY where the PLANT will be constructed/installed, commissioned and tested.

1.1.22. "SPECIFICATIONS" shall mean the specifications included in the CONTRACT and any subsequent addendum thereto and/or modifications thereof as may, from time to time, be furnished or APPROVED by COMPANY or mutually agreed between the PARTIES.

1.1.23. "SUB-CONTRACT" shall mean any contract entered into between CONTRACTOR and any THIRD PARTY pursuant to the CONTRACT whereunder CONTRACTOR SUB-CONTRACTS the performance of any part of the WORK and "TO SUB-CONTRACT" shall be construed accordingly.

1.1.24. "SUB-CONTRACTOR" shall mean any person or legal entity engaged directly by CONTRACTOR for the performance of the SUBCONTRACT.

1.1.25. “SUPPLIER” shall mean a manufacturer, supplier, distributor, or vendor having a contract with CONTRACTOR or with any SUBCONTRACTOR to furnish materials or equipment to be incorporated in the WORK by CONTRACTOR or any SUBCONTRACTOR.

1.1.26. "TECHNICAL SPECIFICATION" shall be deemed to include the SPECIFICATIONS and/or DRAWINGS as the context requires.

1.1.27. "TEMPORARY WORKS" shall mean any works required on a temporary basis to be provided by CONTRACTOR in connection with the execution or maintenance of the WORK.

1.1.28. "PERFORMANCE TEST CERTIFICATE" and “PROVISIONAL ACCEPTANCE CERTIFICATE” shall have the meaning respectively assigned to them in Art. "Acceptance of the WORK".

1.1.29. "THIRD PARTIES" shall mean all parties other than the PARTIES.

1.1.30. "TIME FOR COMPLETION" shall mean the period from the EFFECTIVE DATE OF CONTRACT until the issue of the PROVISIONAL ACCEPTANCE CERTIFICATE.

1.1.31. “WORK" shall mean the provision of materials, equipment, personnel, labor and services, together with all other obligations and responsibilities under and pursuant to this CONTRACT necessary for the design, engineering, construction and/or installation, commissioning, start-up, performance test of the PLANT and the successful completion of the CONTRACT.

1.1.32. "WORK TIME SCHEDULE" shall have the meaning defined in Art. "Delivery Date(s) - Work Time Schedule".

1.1.33. "WRITING" shall mean any hand-written, type-written or printed statement under seal or hand.

1.1.34.
“COUNTRY” shall mean the country named in the Letter of Award which includes the SITE and where the PLANT will be constructed/installed, commissioned and tested.
1.1.35.
"COMPANY GROUP" means:
a)
COMPANY and the Partners and their respective AFFILIATES; and

b)
COMPANY's contractors (other than CONTRACTOR) and their sub-contractors; and

c) the officers, employees, consultants and agents of any entity mentioned in this definition other than CONTRACTOR.
1.1.36.
"CONTRACTOR GROUP" means: 
a) CONTRACTOR and its AFFILIATES;

c)
CONTRACTOR's SUBCONTRACTORS; and

d)
the officers, employees, consultants and agents of any entities mentioned in this definition.

1.1.37.
GROSS NEGLIGENCE means any act or failure to act (whether sole, joint or concurrent) by any person or entity which was intended to cause, or which was in reckless disregard of or wanton indifference to, harmful consequences such person or entity knew, or should have known, such act or failure would have on the safety or property of another person or entity.
1.1.38.
WILFUL MISCONDUCT means an intentional disregard of good and prudent standards of performance which leads to harmful consequences.
1.1.39.
HUMAN RIGHTS shall mean the inalienable rights of all individuals, without any distinction, by virtue of belonging to humankind. They are based on the recognition of the inherent dignity, freedom and equality of all human beings. HUMAN RIGHTS have been sanctioned by the United Nations in the Universal Declaration of Human Rights (10 December 1948) as the “foundation of freedom, justice and peace in the world”.

HUMAN RIGHTS fall into two main categories:

· civil and political rights: include, inter alia, the right to life and physical integrity, the right to freedom of thought and expression, the right to take part in the government of one’s own country, the right not to be arrested without due cause, the right to an impartial trial, and the right to own property;

· economic, social and cultural rights: include, inter alia, the right to employment, fair and satisfactory working conditions, equal pay for equal work, health and education.

Furthermore, in more recent times, so-called “third generation rights” are gradually making headway. They include the right to self-determination, peace, development and environmental protection.
1.2. Interpretation

1.2.1. The CONTRACT constitutes the entire agreement between the PARTIES with respect to the subject matter hereof and shall supersede and cancel all prior agreements or understandings, whether oral or written.

1.2.2. The headings of all sections of the CONTRACT are inserted for convenience of reference only and shall not affect the construction or interpretation of the CONTRACT.

1.2.3. Any provision herein which in any way may contravene the LAWS OR REGULATIONS shall be deemed, to the extent of such contravention, severable and of no force or effect and shall not affect any other provisions of the CONTRACT.

1.2.4. The CONTRACT shall also be for the benefit of and binding upon COMPANY's and CONTRACTOR's successors and ASSIGNEES.

1.2.5. Unless specifically stated otherwise, all references to days and/or months shall mean calendar days and/or months, respectively, according to the Gregorian calendar.

1.2.6. Unless specifically stated otherwise in the CONTRACT, references in the General Conditions or in the Special Conditions to numbers and letters designating Articles and/or clauses and/or paragraphs relate only to the Articles and/or clauses and/or paragraphs of the General Conditions or the Special Conditions, respectively.

2. CONTRACT DURATION 

The duration and any extension(s) of the CONTRACT shall be specified in Art. 8 of the Letter of Award.

3. CONTRACT TERMINATION

COMPANY may terminate for convenience

3.1.
COMPANY in its sole discretion and without giving any justification to the CONTRACTOR may terminate for any reason and at any time the CONTRACT by giving written notice thereof to CONTRACTOR.

3.1.1.
If the CONTRACT is terminated by COMPANY pursuant to clause 3.1, CONTRACTOR shall be entitled to the reimbursement of the costs of that portion of the WORK performed to the satisfaction of COMPANY up to the date of termination, evaluated at the rates and prices,  provided for in the CONTRACT. Such reimbursement shall include the cost of any goods already purchased by CONTRACTOR in respect of the WORK and reasonable demobilization expenses to be agreed upon between the PARTIES.

COMPANY may terminate for cause

3.2.
Without prejudice to the other provisions of the CONTRACT and of the LAWS AND REGULATIONS, COMPANY shall be entitled to terminate the CONTRACT in the following cases:

(a)
CONTRACTOR refuses to and/or does not perform the WORK in accordance with the terms and conditions set forth in the CONTRACT;

(b)
CONTRACTOR has not commenced the WORK by the date provided for in the CONTRACT or has not completed it, due to causes attributable to CONTRACTOR, within the agreed term;

(c)
CONTRACTOR supplies personnel and/or equipment not meeting the requirements indicated, or does not promptly replace malfunctioning equipment or parts or unsatisfactory personnel;

(d)
CONTRACTOR fails to comply with its material obligations as set forth herein;

(e)
CONTRACTOR becomes insolvent, bankrupt or makes an assignment for the benefit of creditors; or a receiver is appointed for a substantial part of CONTRACTOR's assets;

(f)
CONTRACTOR dissolves, liquidates or terminates its corporate existence other than by merger or reorganization into an AFFILIATE; or an order is made by a Court or an effective resolution is passed for the dissolution, liquidation or winding up of CONTRACTOR;

(g)
CONTRACTOR SUB-CONTRACTS the WORK without COMPANY's prior written consent or assigns the CONTRACT to THIRD PARTIES;

(h)
CONTRACTOR fails to comply with current legislation relating to insurance, salaries, wages and social security contributions for its personnel and safety legislation;

(i)
CONTRACTOR makes variation(s) to the  WORK, without COMPANY's written approval and/or authorization and does not restore the WORK as provided in the CONTRACT;

(l)
CONTRACTOR suspends the performance of the WORK in the event of arbitration;

(m)
CONTRACTOR fails to meet the HSE-QR requirements during the execution of the WORK;

(n)
FORCE MAJEURE events occur in accordance with the provisions of Art. ”Force Majeure”;

(o)
in case of irregularity of CONTRACTOR's administrative and/or legal position.

3.2.1.
If COMPANY considers that one of the aforesaid causes of termination exists, except for points e) and n), it may give written notice thereof to CONTRACTOR requiring CONTRACTOR to remedy such cause within a period of not less than ten (10) days of receipt of COMPANY's notice.

If, upon the expiry of the aforesaid period, such cause has not been remedied or removed or if an agreement between the PARTIES has not been reached on a plan to remedy or remove the cause, COMPANY, by a further fourteen (14) days written notice to CONTRACTOR, shall be entitled to:

(i) take the WORK or any part thereof, without thereby avoiding the CONTRACT or releasing CONTRACTOR of any of its obligations or liabilities under the CONTRACT, out of CONTRACTOR’s hands

(ii) take possession of the WORK or any part thereof, materials, TEMPORARY WORKS, CONSTRUCTION EQUIPMENT and stock thereon, without being liable for any loss or damage of such materials, TEMPORARY WORKS, CONSTRUCTION EQUIPMENT, and

(iii) by itself or with others complete the WORK or any part thereof.

(iv) retain any payment due and not to make any further payments to CONTRACTOR until the WORK or any part thereof is completed. 

3.2.2.
In the event that COMPANY completes the WORK or any part thereof by itself or with others pursuant to 3.2.1, upon completion of the WORK, if the total costs borne by COMPANY exceed the amount that COMPANY would have been liable to pay under the CONTRACT, the difference shall be deducted from any monies due or becoming due under the CONTRACT or recovered as a due debt at law.

3.2.3.
If the WORK or any part thereof is taken over by COMPANY as aforesaid, all CONTRACTOR’s insurance coverage as stated in clause 27.1 shall remain in full force and effect and the contractual liabilities of the PARTIES shall remain unchanged and applicable.

3.2.4.
In the event notice has not been given within the said period, the CONTRACT shall automatically terminate without compensation and/or indemnity to CONTRACTOR and COMPANY shall be entitled to be reimbursed, within the number of days, as stated in the Special Conditions, of receipt by CONTRACTOR of the relevant debit note, for all direct damages incurred in connection with such termination.

3.2.5.
The termination of the CONTRACT pursuant to clause 3.2 shall not relieve CONTRACTOR from any of its obligations or liabilities incurred as a consequence of default(s) committed prior to such termination.

Termination Procedure

3.3.
Any termination shall become effective as of the date and in the manner specified in the notice of termination and shall be without prejudice to any claim which COMPANY may have against CONTRACTOR. On receipt of such notice CONTRACTOR shall, unless otherwise directed by the notice of termination, 

(i)
immediately discontinue the WORK and/or the placing of orders in connection with the performance of the WORK;
(ii)
if so requested, use any reasonable effort to cancel all existing commitments upon terms satisfactory to COMPANY;
(iii)
and thereafter perform only such portion(s) of the WORK as may be necessary to preserve and protect the part of the WORK already in progress and to protect all CONTRACTOR's or COMPANY's goods located at CONTRACTOR's Base, or in transit thereto.

3.4.
Upon termination title to and possession of all work, materials and supplies, incorporated or to be incorporated into the WORK, or documents related to the WORK, shall pass to and vest in COMPANY on a "where is, as is" basis. CONTRACTOR shall, if so required by COMPANY, assign any of its SUB-CONTRACTS to COMPANY.
Loss of profit or reduced income

3.5. In the event of termination of the CONTRACT by COMPANY for any reason whatever, CONTRACTOR shall not be entitled to claim for loss of profit or reduced income.

4. TECHNICAL SPECIFICATION

4.1. The SPECIFICATIONS and DRAWINGS are listed in the TECHNICAL SPECIFICATION - Appendix "D".

It is hereby agreed that CONTRACTOR has obtained all information relevant to the Scope of Work and all requirements related to the WORK, whether such information was supplied in whole or in part by COMPANY, and for avoidance of doubt, CONTRACTOR shall not be entitled to seek to vary any price or recover additional cost or extension on the WORK TIME SCHEDULE.

4.2. The WORK shown on the DRAWINGS and not mentioned in the SPECIFICATIONS, or the WORK described in the SPECIFICATIONS and not shown on the DRAWINGS, shall be deemed to be included in the CONTRACT in the same manner as if they had been shown upon the DRAWINGS and described in the SPECIFICATIONS.

4.3
COMPANY shall have full power and authority to supply CONTRACTOR from time to time during the progress of the WORK with such further revisions to the SPECIFICATIONS and/or DRAWINGS as shall be necessary.


CONTRACTOR shall carry out, and be bound by, the WORK described in the TECHNICAL SPECIFICATION.


CONTRACTOR shall check, before the fabrication phase, the TECHNICAL SPECIFICATION supplied by COMPANY and COMPANY shall be informed, at the proper time, of any error or inconsistency.


Any inconsistency in the SPECIFICATIONS and/or DRAWINGS shall be notified by CONTRACTOR to COMPANY for the correct interpretation.

4.4.
CONTRACTOR shall submit to COMPANY for APPROVAL, SPECIFICATIONS and/or DRAWINGS. COMPANY, within the period specified in the CONTRACT after receipt of the above SPECIFICATIONS and/or DRAWINGS, will either signify or withdraw its APPROVAL.


CONTRACTOR shall comply with the SPECIFICATIONS and/or DRAWINGS APPROVED as aforesaid.

4.5.
CONTRACTOR shall be responsible for any discrepancies, inconsistencies, errors or omissions in the SPECIFICATIONS and/or DRAWINGS irrespective of whether such SPECIFICATIONS and/or DRAWINGS have been APPROVED by COMPANY.

4.6.
CONTRACTOR shall furnish to COMPANY, before the WORK is taken over, operating and maintenance manuals , documents, SPECIFICATIONS and DRAWINGS of the WORK as requested in the CONTRACTY, in sufficient detail to enable COMPANY to operate and maintain the WORK.

5. HSE-QR REQUIREMENTS

5.1. The WORK shall be carried out under “Quality Assurance” conditions, in compliance with environmental requirements, health and safety requirements and in accordance with COMPANY’s “Management Specification”  - Appendix “E”.

5.2. CONTRACTOR shall prepare, and submit to COMPANY for acceptance, the HSE-QR (Health, Safety, Environment, Quality, Radiation Protection) Documentation (i.e., Integrated Quality Plan and any documents specified therein) connected with the WORK, as specified in the “Management Specification”.


Without prejudice to CONTRACTOR’s liabilities hereunder, COMPANY reserves the right to confirm to CONTRACTOR in writing its agreement to the above documentation within thirty (30) days after receipt thereof.


No response by COMPANY within the aforesaid period shall amount to acceptance of the documentation submitted by CONTRACTOR.


The acceptance of said documentation shall not relieve CONTRACTOR from its responsibility for  non-compliance with any of the provisions of above documentation.

5.3. In performing the WORK, CONTRACTOR shall strictly comply with the HSE-QR Requirements, as required by the “Management Specification”, for the purpose of avoiding any anomalous environmental impact and minimizing any  foreseeable risks.

5.4.
In case of problems arising out of ionizing radiations, CONTRACTOR shall comply with the “Management Specification”, whenever mentioned in the  CONTRACT, and with any COMPANY’s prescriptions set out in specific documentation.

5.5.
Failure by CONTRACTOR to meet COMPANY’s HSE-QR requirements shall constitute breach of Contract. Therefore, COMPANY  shall have the right to:

5.5.1.
either terminate the CONTRACT pursuant to Art. “Contract Termination”, subject to CONTRACTOR's responsibilities for any damage, accident or injury suffered by CONTRACTOR during performance of the WORK or as a consequence thereof; or

5.5.2.
suspend the WORK and recover from CONTRACTOR all the costs deriving therefrom.

6.
THE SITE 

6.1.
CONTRACTOR declares and represents that it is acquainted in all respects with the fiscal and logistic situation, climatic and environmental conditions of the SITE, that they are suitable for the WORK and that it has evaluated all cost and risk connected therewith. Thus, CONTRACTOR is solely responsible for any misunderstanding and/or incorrect information, however obtained.

6.2. CONTRACTOR shall be deemed to have:

(a) inspected the SITE and its surroundings and obtained for itself on its own responsibility all necessary information and satisfied itself as to the sources of supply, the  sufficiency and the means of obtaining and delivering all materials, water, fuel, power, labour and any other thing required for the construction and maintenance of the WORK;

(b)
satisfied itself as to the nature of the surface and substrata at the SITE, pipes buried and lying on the ground and various installations, the dimensions, levels, character and nature of all roads, existing buildings, drains, water mains, cables, wires, water courses and all other matters. More specifically, CONTRACTOR shall be deemed to have obtained all necessary information as to risks, contingencies and other circumstances which may influence or affect the WORK.

6.3.
CONTRACTOR shall prepare the SITE as required by the WORK and when so required construct all temporary roads, or other facilities necessary for establishing access to the SITE and/or communication with between workyards and work in progress or for any purpose whatsoever in connection with the execution of the WORK.

6.4.
Throughout the duration of the CONTRACT, CONTRACTOR shall keep and maintain the SITE and all buildings and facilities erected thereon in a good and clean condition. CONTRACTOR shall:

6.4.1.  Keep the SITE free of waste material and rubbish.

6.4.2.
Comply in all respects with the sanitary rules and regulations.

6.4.3.
Keep free from obstruction all public and private roads, footpaths and open spaces on, or adjacent to, the SITE and CONTRACTOR shall not interfere with persons entitled to traverse such roads, footpaths and open spaces in connection with their duties.

6.4.4.
In addition, CONTRACTOR shall be solely responsible for:

6.4.4.1.
Taking all reasonable steps and providing all facilities to safeguard and protect the WORK, including CONSTRUCTION EQUIPMENT, TEMPORARY WORKS and the store yards from the effects of adverse weather conditions and environmental hazards.

CONTRACTOR shall bear the cost of loss and delay caused by such effects.

6.4.4.2.
Taking all possible precautions to secure the efficient protection of all streams and water-ways against pollution.

6.4.4.3.
Taking all necessary steps to safeguard and protect existing plants and facilities, properties at the SITE or adjacent thereto, in accordance with all safety rules and regulations applicable to the WORK.

6.4.5.
CONTRACTOR shall provide a temporary camp and related facilities and communication in compliance in all respects with applicable LAWS and REGULATIONS, medical and first aid assistance to its personnel. CONTRACTOR shall provide adequate accommodation, canteen, welfare, facilities, transportation for its personnel.      

6.4.6.
CONTRACTOR shall provide office accommodation and facilities as necessary for its personnel.

6.4.7.
CONTRACTOR shall provide living accommodation and facilities including medical and first aid assistance and office accommodation and facilities for COMPANY's REPRESENTATIVE(S) including secretarial assistance together with all furniture, telephone, postage, personal computer for use in connection with the WORK as set forth in the CONTRACT. 

6.4.8.
CONTRACTOR shall provide all utilities for the execution of the WORK such as electricity, water, drinking water, compressed air, fuel in accordance with the CONTRACT and as required for the performance of the WORK. 

6.4.9.
CONTRACTOR shall, based upon the requirements of COMPANY, give all reasonable opportunities for carrying out their work to any other Contractor engaged by COMPANY and their workmen and to the workmen of COMPANY and of any other duly constituted authorities who may be employed on or about the WORK or under any Contract which COMPANY may enter into in connection with or ancillary to the WORK

6.4.10.
CONTRACTOR shall provide and maintain all lights guards fencing and watching of the WORK at the SITE and for the proper provision  of temporary roadways, footways, guards and fences as far as the same may be rendered necessary.

6.4.11.
CONTRACTOR shall maintain the SITE in a manner satisfactory to COMPANY and, on the date of the  PROVISIONAL ACCEPTANCE CERTIFICATE, hand over to COMPANY the SITE in a net, tidy and cleaned condition to be APPROVED by COMPANY or by any local or governmental authority with all obstructions and all debris having been removed.

7.
STANDARD OF PERFORMANCE

7.1.
CONTRACTOR shall provide management and coordination activities throughout the execution of the WORK including management and coordination of SUBCONTRACTOR and SUPPLIERS.

7.2.
CONTRACTOR warrants that the engineering incorporated into the WORK shall be suitable for the WORK and in compliance with the LAWS and REGULATIONS and shall provide proper and accurate assessments in all respects required by or specified in or that may reasonably inferred from the CONTRACT.

7.3.
CONTRACTOR shall furnish supervision, administration, labor, equipment, machinery, tools, materials, supplies, CONSTRUCTION EQIPMENT AND TEMPORARY WORKS necessary for the performance of the WORK in a diligent, good and workmanlike manner.

7.4.
All materials, equipment, machinery, tools, supplies or manufactured articles furnished by CONTRACTOR to be incorporated in the WORK shall be the best quality for their respective purposes and shall be brand new, free from all defects, latent or otherwise. Any portion of the WORK found defective or unsuitable shall be promptly removed, replaced or corrected by CONTRACTOR without additional charge to COMPANY up to the end of the DEFECTS LIABILITY PERIOD.

7.5.
COMPANY shall, during the progress  of the WORK, have power to order the following in writing from time to time:

7.5.1.
the removal, within such time or times as may be specified in the notice, of any materials or equipment which in the opinion of COMPANY fail to conform with the requirements of the CONTRACT;

7.5.2.
the replacement of any materials or equipment with proper and suitable materials and equipment;

7.5.3.
the removal and proper re-execution (notwithstanding any previous test thereof or payment threfor) of any part of the WORK which in respect of materials, equipment or workmanship fails, in the opinion of COMPANY, to conform with the requirements of the CONTRACT;

7.5.4.
CONTRACTOR shall with all due diligence comply with any such order as aforesaid. Nothing in this paragraph shall entitle CONTRACTOR to an extension of the TIME FOR COMPLETION set out in the CONTRACT;
7.5.5.
CONTRACTOR shall have due regard, in dealing with workmen and labourers engaged from time to time in the performance of the WORK, to all locally recognized festivities or other customs and no work shall be carried out at night or Public Holidays without the permission of COMPANY, except in case of emergency for the protection of life, the WORK or other property.

8.
CONTRACTOR’s PERSONNEL

8.1.
CONTRACTOR’s Personnel
8.1.1.
CONTRACTOR shall perform the CONTRACT with skilled, suitable and sufficient labour and personnel for all phases of the WORK, who shall be, in respect of both number and qualifications, capable of fulfilling the contract requirements according to the program and the WORK TIME SCHEDULE of the CONTRACT.
8.1.2.
CONTRACTOR shall handle any labour disputes that may arise, keeping COMPANY fully advised of the existence of any proceedings to settle such disputes.

8.1.2.1.
In connection with the supply of labour and personnel, CONTRACTOR shall obtain all necessary work permits and licenses, which shall be in CONTRACTOR's name.

8.1.2.2.
CONTRACTOR shall employ suitable and sufficient supervisory staff to supervise the WORK.

8.1.3.
Subject to the provision of Art. "Independent Contractor" hereof, COMPANY shall be entitled to question any decision of CONTRACTOR's personnel if COMPANY feels such a decision conflicts with its own interest.

8.1.4.
COMPANY shall be entitled at any time or from time to time, and without prejudice to any other rights or remedies available to COMPANY under the CONTRACT, to object to any person or persons who in the reasonable opinion of COMPANY: 

a) Does/do not possess the technical knowledge or skills necessary for the efficient conduct of the WORK, or
b)
is/are incompetent, or
c)
is/are negligent in the proper performance of his/their duties, or
d)
behave(s) in a manner which seriously influences the work performance and/or the progress of the WORK because of incompetence, negligence, or any reason affecting the safety of people, or
e)
misconduct(s) himself/themselves, or
f)
is/are otherwise considered to be unsuitable, or
g)
violate(s) applicable labor LAWS AND REGULATIONS.

8.1.4.1.
In the event of such objection, COMPANY shall be entitled to file a complaint with CONTRACTOR stating the reasons for such complaint and requiring CONTRACTOR to take appropriate measures to safeguard the WORK performance and the WORK progress, including the removal of the person or persons complained of. 

8.1.4.2.
Forthwith on receiving such complaint, CONTRACTOR undertakes to take all appropriate measures, including and at no additional cost to COMPANY, removal and replacement of the person or persons complained of and to provide in his or their place a suitably qualified and experienced person(s), satisfactory to COMPANY, in order to allow an efficient performance of the WORK. Replacement of persons for any reason shall not affect the continuity of the WORK.

8.1.5.

CONTRACTOR shall be solely responsible for and shall meet all costs (including, without limitation, salary, benefits, pension, social security contributions and other payroll burden and emoluments whatsoever) incurred in connection with the employment and administration of its personnel and all matters relating thereto.

8.2.
Behaviour and Misconduct of Persons
8.2.1.
Behaviour
CONTRACTOR shall  be responsible for the proper behaviour of all its personnel and those of its SUBCONTACTORS, at all times during the progress of the WORK.

8.2.2.
Misconduct 
If and whenever any of CONTRACTOR's or its SUBCONTRACTOR's personnel are, in the opinion of COMPANY
a)
guilty of any misconduct, or
b)
incompetent or indifferently qualified, or
c)
negligent in the proper performance of their duties, or
d)
it is undesirable for any other reasons for such person or persons to be employed on the WORK.
CONTRACTOR, if so required by COMPANY, shall forthwith remove such personnel from the WORK and should COMPANY so require, CONTRACTOR shall, at no additional cost to COMPANY, take immediate steps to replace such discharged personnel with a suitably qualified and experienced person(s) satisfactory to COMPANY.

8.3.
Discharged Persons 

Any person or persons removed in accordance with the provisions of paragraphs 8.1.4 or 8.2.2, shall not be again employed in the WORK.

9.
CONSTRUCTION EQUIPMENT – TEMPORARY WORKS

9.1.
CONTRACTOR shall provide all CONSTRUCTION EQUIPMENT and TEMPORARY WORKS required for the expeditious and satisfactory construction, completion, operation and maintenance of the WORK in accordance with the CONTRACT.


The CONSTRUCTION EQUIPMENT to be provided by CONTRACTOR shall be of such capacity and design as to ensure continuous performance of the WORK to meet the requirements of the CONTRACT and the TIME FOR COMPLETION. CONTRACTOR shall be solely responsible for the safety and security and for loss of, damage to or destruction of all   CONSTRUCTION EQUIPMENT and TEMPORARY WORKS.

9.2.
In the case of and as often as there might be any breakdown or damage to or destruction of any of the CONSTRUCTION EQUIPMENT or TEMPORARY WORKS employed in connection with the WORK, CONTRACTOR shall take immediate steps for the repair or renewal of the same, and in any and every case when such damage, breakdown or destruction have incapacitated or destroyed any of the CONSTRUCTION EQUIPMENT or TEMPORARY WORKS, CONTRACTOR shall, as far as reasonably possible, provide other suitable CONSTRUCTION EQUIPMENT or TEMPORARY WORKS to the satisfaction of COMPANY so that any delay so occasioned by breakdown, damage or destruction of any CONSTRUCTION EQUIPMENT or TEMPORARY WORKS can be minimized.

9.3.
For the purpose of carrying out any repairs or renewals as required in accordance with the provisions of clause 9.2., CONTRACTOR shall keep an ample supply of suitable spare parts for the CONSTRUCTION EQUIPMENT/TEMPORARY WORKS.

9.4.
All CONSTRUCTION EQUIPMENT, TEMPORARY WORKS supplied by CONTRACTOR, brought to the SITE for use in connection with the WORK shall vest in COMPANY until the WORK is completed. CONSTRUCTION EQUIPMENT,  TEMPORARY WORKS shall not be removed from the SITE without previous written consent of COMPANY.

9.5.
Upon completion of the WORK, all CONSTRUCTION EQUIPMENT, TEMPORARY WORKS  supplied by CONTRACTOR shall re-vest in, and be removed by CONTRACTOR.

9.6.
CONTRACTOR shall make its own arrangements and enquiries with regard to the loading, unloading and transport of all CONSTRUCTION EQUIPMENT and TEMPORARY WORKS required for the WORK. CONTRACTOR shall make all necessary investigations as to the heaviest loads that can be handled in ports or transported to the SITE by road or river, in particular with regard to the weight bearing capacity of all bridges and culverts, and shall comply with all relevant regulations of the proper Authorities connected therewith.

9.7.
Should any structures be damaged in the performance by CONTRACTOR of the operations specified in clause 9.6, CONTRACTOR shall bear the cost of making good and repairing such structures.

10.
DELIVERY DATE(s) - WORK TIME SCHEDULE

10.1.
CONTRACTOR shall commence the WORK immediately upon the EFFECTIVE DATE OF CONTRACT or at such earlier date as may be mutually agreed in writing and shall carry out the WORK with all due diligence, in an expeditious manner and to COMPANY's satisfaction and complete the WORK by the Completion Date set out in the CONTRACT.

10.2.
CONTRACTOR shall within the time prescribed in the CONTRACT and with all possible dispatch prepare and submit to COMPANY for APPROVAL a WORK TIME SCHEDULE with a detailed program for the execution of the WORK, respecting the Key Dates specified in the CONTRACT for all the principal phases of the WORK, as well as all necessary SPECIFICATIONS, DRAWINGS and diagrams indicating the methods, types, number and sizes of all items which CONTRACTOR proposes to use in carrying out the WORK, including the general nature and size of the TEMPORARY WORKS it proposes to construct and erect. If COMPANY should for good reason consider any alteration or additions to such WORK TIME SCHEDULE desirable, CONTRACTOR shall be bound to conform thereto at no additional cost to COMPANY.

COMPANY's APPROVAL of the WORK TIME SCHEDULE and any alterations or additions thereto shall not affect CONTRACTOR's obligations to carry out the WORK in strict accordance with the CONTRACT.

10.3.
Expedition of work Progress
In the event that the WORK falls behind schedule or that it becomes evident that progress has been too slow to ensure completion of the WORK by the Key Dates and/or by the TIME FOR COMPLETION, or any agreed extension thereto , CONTRACTOR shall take immediate steps to expedite the rate of progress of the WORK and shall provide additional personnel, or additional or better equipment, CONSTRUCTION EQUIPMENT, TEMPORARY WORKS, as may be required to satisfactorily complete the WORK, without entitlement to any additional compensation from COMPANY.

In the event that CONTRACTOR refuses or fails, for any reason, to commence to take such steps or having commenced fails to continue with such steps which, in the opinion of COMPANY, are necessary to achieve the aforesaid Key Dates and/or the TIME FOR COMPLETION Date and such refusal or failure continues for a period of two (2) working days after receipt of such notification from COMPANY, then without prejudice to any other rights or remedies available to COMPANY, COMPANY may take such action as it considers necessary to achieve the aforesaid dates and COMPANY shall be entitled to deduct any additional cost and expense incurred in connection therewith from any monies due or which may become due to CONTRACTOR under the CONTRACT.

11.
EXTENSION OF TIME 

CONTRACTOR shall be entitled to an extension of TIME FOR COMPLETION , provided that CONTRACTOR has notified COMPANY in writing of its claim for extension of time and furnished in writing full and detailed particulars of its claim within fourteen (14) days of the commencement of such circumstances or in the case of circumstances of a continuing nature as soon as possible thereafter, can demonstrate that it has suffered delay as a direct result of:

a) reasons solely attributable to COMPANY;

b) any additional work authorized change instruction in writing by COMPANY which in itself directly affects the TIME FOR COMPLETION;

c) any change in law in the COUNTRY after the EFFECTIVE DATE OF CONTRACT, or promulgation of new laws after said date, which adversely affect the TIME SCHEDULE;

d) delay solely due to prevention pursuant to Art. “Archaeological Findings”;

e) delay giving entitlement to extension of time in accordance with specific Articles of the CONTRACT;

f)
FORCE MAJEURE,
COMPANY shall determine the amount of such extension, if any, having taken all relevant circumstances into account.

12.
EQUIPMENT, MATERIALS OR SERVICES PROVIDED BY COMPANY TO CONTRACTOR

12.1.
COMPANY will provide the equipment, materials or services for the WORK, if and as required by the Special Conditions.

12.2.
Unless otherwise agreed, the equipment and materials  provided by COMPANY will be delivered to CONTRACTOR at the delivery point set out in the Special Conditions.

12.3.
CONTRACTOR shall handle, load and unload transport the equipment and materials.

12.4.
 On receiving the equipment and materials from COMPANY, CONTRACTOR shall carry out a visual and quantitative inspection and accept such materials/equipment as being free from visible damages and visible patent defect or promptly inform COMPANY of any damage to or defect or shortage discovered during such inspection. Such damages, defects and shortages shall be noted on the “Delivery Report”. COMPANY refuses all or any responsibilities for visible damages, visible patent defects and shortages discovered during such inspection and not brought to COMPANY attention within seventy-two (72) hours from the receipt of such materials/equipment by CONTRACTOR and the latter shall be responsible for making good, at its expense, the aforesaid damages/shortages.

12.5.
CONTRACTOR shall take good care of the equipment and materials delivered to CONTRACTOR by COMPANY.

CONTRACTOR shall place them under cover or construct adequate storehouses, and take measures of protection against theft and fire, and generally take all other measures that may be necessary to avoid losses, damage or deterioration.

After delivery of the equipment and materials, CONTRACTOR, notwithstanding the provisions of clause 26.2. ,shall be responsible for losses, damage or deterioration, unless this is caused by FORCE MAJEURE, or is due to ordinary wear and tear.

12.6.
If and when provided for in the Special Conditions, CONTRACTOR shall return the equipment and materials provided by COMPANY as soon as they are no longer required for the performance of the WORK and, in any case, not later than any date that may have been previously agreed for the return thereof.


However, on completing the WORK, CONTRACTOR shall return the remaining equipment and materials provided by COMPANY within a period of thirty (30) days starting from the date of the PROVISIONAL ACCEPTANCE CERTIFICATE of the WORK pursuant to Art. "Acceptance of the WORK".


In all cases the equipment and materials shall be returned in as good a condition as when provided, except for ordinary wear and tear, and shall be delivered at the same stores, yards or warehouses as they were received or in any other place designated by COMPANY, provided such place is not farther away from the SITE than such stores, yards or warehouses.

12.7.
COMPANY shall provide the SITE , including the areas required for temporary camp, temporary facilities, prefabrication and storage.

13.
TRANSPORT OF CONTRACTOR'S EQUIPMENT AND PERSONNEL

CONTRACTOR shall carry out all necessary mobilization and demobilization and transportation of personnel, equipment, materials, CONSTRUCTION EQUIPMENT and TEMPORARY WORKS required for the WORK and shall bear and pay all mobilization/demobilization and transportation cost, including but not limited to packing, freight, clearing/forwarding fees and similar expenses in respect thereof.

14.
CUSTOMS FORMALITIES AND DUTIES - VISA

14.1.

CONTRACTOR shall import in the COUNTRY , equipment, materials, goods and tools on a definitive and/or temporary basis, for the incorporation in and the execution of the WORK under the CONTRACT and shall be responsible for the relevant custom clearance and formalities.

14.2.
CONTRACTOR shall import equipment and material for the incorporation into the WORK, into the COUNTRY in the name of COMPANY.

14.3.

CONTRACTOR shall be responsible for obtaining the needed license for importation into the COUNTRY on a temporary basis or otherwise of CONSTRUTION EQUIPMENT and TEMPORARY WORKS including consumables for the same, tools and property of its employees in its name and at its cost.

14.4.

COMPANY shall be responsible for and bear the cost of any customs duties levied by the relevant Authorities on imported into the COUNTRY equipment and material for the incorporation into the WORK in connection with the project with the exception of any CONSTRUCTION EQUIPMENT, TEMPORARY WORKS, including consumables for the same, tools and the property of its employees. CONTRACTOR shall, where applicable, process the documentation associated with those Customs Duties on COMPANY's behalf. COMPANY will bear the Customs Duties by promptly providing CONTRACTOR with necessary funds.

14.5.

CONTRACTOR shall bear and be responsible for the payment of all administration costs, expenses and agency fees associated with the handling, transportation and importation into the COUNTRY of any equipment and material to be incorporated into the WORK without being entitled to compensation or reimbursement from COMPANY.

14.6.
CONTRACTOR shall be responsible for and bear the cost of any Custom Duties or charges and/or any administration fees including administration cost therewith levied by the relevant Authority, in any Country including the COUNTRY , on any of CONSTRUCTION EQUIPMENT, TEMPORARY WORKS  including consumable for the same, tools and the property of its employees. 

14.7.

Any fines or penalties imposed by any relevant Authority due to non payment, late or incorrect payments of Customs Duties attributable to CONTRACTOR, shall be the responsibility of CONTRACTOR.

14.8.

If CONTRACTOR fails to carry out any of its obligations hereunder in proper manner and COMPANY incurs cost and/or expenses as a result of or arising from such failure, COMPANY shall be entitled to deduct an amount equal to the cost and or expenses incurred from any amount due to CONTRACTOR under the CONTRACT. 

14.9.

Visa, Local Authorizations

CONTRACTOR shall obtain local authorizations, permits licenses and visas in connection with the WORK.


COMPANY shall assist CONTRACTOR in obtaining local authorizations, permits and licences where such assistance is necessary and required by CONTRACTOR.

15.
INSPECTION AND TESTS - REJECTION

15.1.
CONTRACTOR shall permit COMPANY's REPRESENTATIVE(S) or Inspector(s) to inspect and test the WORK and to examine the materials and equipment to be used for the WORK.


The presence of COMPANY's REPRESENTATIVE(S) shall not relieve CONTRACTOR of full and exclusive responsibility for the execution of the WORK.

15.2.
In case the nature of the WORK requires that it be submitted to tests as the WORK proceeds, or submitted to specific test or inspection according to the CONTRACT, CONTRACTOR shall notify COMPANY in adequate time depending on the urgency of the test or inspection to be carried out (never less than 5 working days in advance and ten (10) working days in advance for any test to be done outside the SITE) that the WORK is ready for the test in order that COMPANY's REPRESENTATIVE(S) shall have the opportunity of being present at all such tests, and no WORK shall be covered up or put out of view until so inspected.

15.3.
Unless an agreement to the contrary has been made, it is understood that tests necessary for the kind of WORK in question, according to good practice, shall form an integral part of the carrying out of the WORK and shall be for the account of, and carried out under the responsibility of, CONTRACTOR.

CONTRACTOR shall also supply the necessary testing equipment and facilities.

15.4.
If at any time during the progress of the WORK COMPANY considers that any part of the WORK or any of the materials, equipment and personnel is or are defective or not in accordance with the requirements of the CONTRACT, or CONTRACTOR’s personnel are inadequate and do not possess the necessary skill, COMPANY may by notice in writing instruct CONTRACTOR to suspend any such defective WORK giving its reasons, and such suspension shall continue until such time as CONTRACTOR shall adopt remedial measures to the satisfaction of COMPANY. Any order to suspend the WORK shall be complied with immediately and CONTRACTOR shall not be entitled to any extra payment, compensation or extension of the TIME FOR COMPLETION on account of such suspension.

15.5.
Inspection, examination, testing, APPROVAL or acceptance by COMPANY of any part of the WORK shall not relieve CONTRACTOR of any responsibility under the CONTRACT.

CONTRACTOR shall replace and make good all defective items and materials at its own expense.

15.6.
COMPANY may employ an INSPECTION FIRM to carry out the inspection duties required by the CONTRACT. Alternatively (and at COMPANY's option) inspection duties shall be performed by COMPANY's own Inspection Unit  alone or in conjunction with such INSPECTION FIRM.

15.7.
COMPANY will pay the fees incurred by the INSPECTION FIRM. CONTRACTOR shall be deemed to have allowed for the following, the costs of which shall be deemed to be included in the CONTRACT PRICE:

15.7.1.
Providing the INSPECTION FIRM in good time with all the necessary SPECIFICATIONS and/or DRAWINGS and documents that may be required by the INSPECTION FIRM to carry out its inspection duties properly.

15.7.2.
Coordinating the activities of the INSPECTION FIRM  outside and within the SITE and at all fabrication shops and mills so as to ensure that all items subject to inspection are inspected and certified.

Failure by the INSPECTION FIRM to carry out the inspection duties stipulated in the CONTRACT in a timely and proper manner as a result of improper coordination by CONTRACTOR shall be CONTRACTOR's sole liability.

15.8.
In the event that the last READY FOR COMMISSIONING CERTIFICATE or the final TEST RUN CERTIFICATE is delayed beyond their contractual dates for reasons attributable to CONTRACTOR, then CONTRACTOR shall pay all extra inspection fees incurred by the INSPECTION FIRM during such extra period and until the respective certificates are issued.

15.9.
The Certificate(s) issued shall not relieve CONTRACTOR from any of its contractual obligations.

15.10.
The materials and equipment shall be so stored by CONTRACTOR as to ensure the preservation of their quality and fitness for the WORK. Stored materials and equipment to be incorporated into the WORK shall be located so as to facilitate prompt inspection.

15.11.
All samples of materials shall be supplied by CONTRACTOR and all tests shall be made at CONTRACTOR's expense, whether test results are satisfactory or not.

16.
ACCEPTANCE OF THE WORK

16.1. Pre-commissioning – Mechanical Completion

16.1.1.
After construction completion and construction testing have been completed and when CONTRACTOR considers that pre-commissioning of any part of the PLANT has been completed in accordance with the CONTRACT, CONTRACTOR shall issue its written notice stating that the Mechanical Completion of the PLANT or any part thereof has been achieved and requesting COMPANY to issue the relevant Mechanical Completion Certificate in accordance with the CONTRACT.

16.1.2.
If COMPANY considers that the claimed Mechanical Completion has been achieved, COMPANY shall issue, within 21 working days of receipt of said written notice, the Mechanical Completion Certificate of the relevant part of the PLANT or shall, within said 21 working days period, advise CONTRACTOR of its reasons for not issuing such certificate. Receipt of the Mechanical Completion Certificate shall entitle CONTRACTOR to commence commissioning of the PLANT or any part thereof.

16.2.
Readiness for Commissioning
16.2.1.
Commissioning of the PLANT or any part thereof shall commence, subject to the provisions of paragraph 16.2.7 hereof, immediately following the issue of the relevant Mechanical Completion Certificate and Commissioning shall include all work necessary to attain Start-up of the PLANT or any part thereof. COMPANY's and CONTRACTOR's personnel shall physically carry out the Commissioning of that part of the PLANT under the supervision and direction of CONTRACTOR, and CONTRACTOR shall employ and maintain throughout the COMMISSIONING PERIOD at its own expense a sufficient number of well-qualified chief operators and operators and supervisors, including Vendors' Representatives to perform the Commissioning activities and carry out operational and installation checks. The COMMISSIONING PERIOD shall extend from the first Mechanical Completion Certificate up to the issue of the final PERFORMANCE TEST CERTIFICATE and PROVISIONAL ACCEPTANCE CERTIFICATE of the whole PLANT.

16.2.2.
CONTRACTOR shall be responsible for any testing and provision of any instrument and tools for such purposes and for checking the results of such test and shall be solely responsible for operations, safety and fire prevention.

All such operations and preventions shall be performed in accordance with the CONTRACT and with internationally accepted engineering practices.

16.2.3.
During the COMMISSIONING PERIOD, CONTRACTOR shall take reasonable safety precautions, make all necessary adjustments and carry out such additional works as are necessary to introduce utilities and feedstock into the respective parts of the PLANT, and CONTRACTOR shall conform to the requirements/recommendations of COMPANY as it may deem necessary and proper to ensure that the WORK is properly performed.

16.2.4.
CONTRACTOR may, subject to COMPANY's APPROVAL, shut down any or all parts of the PLANT when necessary to make any necessary adjustment, repair or change. CONTRACTOR shall, however, obtain COMPANY's consent at the time of such shutdowns, except when further operation endangers the WORK or the personnel.

16.2.5.
CONTRACTOR shall supply at its own expense all spare parts and materials (except those specified in the CONTRACT as being for COMPANY's account) for the safe and efficient operation of the PLANT during the COMMISSIONING PERIOD.

16.2.6.
Buildings, fences, paved areas, roads and other similar items shall, when completed in accordance with the CONTRACT and to COMPANY's satisfaction, be handed over to COMPANY by a Hand-over Certificate countersigned by COMPANY; all such items shall be completed and handed over before the last Mechanical Completion Certificate is issued.

16.2.7.
CONTRACTOR shall prepare a detailed Program of the Commissioning and Start-up activities as well as Commissioning Manuals and Performance Test conditions and procedures together with the log sheets required to cover the data to be collected during the Performance Test not later than three (3) months before the date scheduled for starting commissioning.


The above documentation shall be submitted to COMPANY for APPROVAL and shall include the number, duties and authority of CONTRACTOR's personnel responsible for carrying out and supervising Commissioning, Start-up and Performance Test. COMPANY shall have the right to require CONTRACTOR to make modifications to such documents and/or to ask for additional tests or data to ensure the proper verification of the PERFORMANCE GUARANTEES. Such modifications and/or additional tests or data shall be carried out by CONTRACTOR at no additional cost to COMPANY.
16.2.8.
CONTRACTOR shall provide Vendor's assistance during COMMISSIONING as are necessary or required by COMPANY.

16.3.
Start-up – Performance Test – Provisional Acceptance

16.3.1.
When, in the opinion of CONTRACTOR, satisfactory Commissioning activities have been completed, CONTRACTOR shall give fifteen (15) working days' notice in writing to COMPANY's REPRESENTATIVE(S) that the PLANT or any part thereof have been commissioned and that all activities required for Start-up can be commenced and shall submit its written notice to COMPANY for the issuance of the Ready for Start-up Certificate.

16.3.2. If COMPANY considers that the PLANT or any part thereof, as aforesaid, is Ready for Start-up, COMPANY shall issue, within 14 days of receipt of the said written notice, the Ready for Start-up Certificate, or shall advise CONTRACTOR of its reasons for not issuing such certificate within said 14 days period. 

16.3.3.
None of the above certificates shall be construed as PROVISIONAL ACCEPTANCE CERTIFICATE or FINAL ACCEPTANCE CERTIFICATE.

16.3.4.
Upon issuance by COMPANY of the Ready for Start-up Certificate, CONTRACTOR shall carry out start-up operations and shall notify COMPANY in writing of the date when the PLANT has achieved the stable condition and is ready for the Performance Test. The exact date for commencement of the Performance Test shall be agreed upon between COMPANY and CONTRACTOR.
16.3.5.
COMPANY's and CONTRACTOR's personnel shall physically carry out Performance Test of any part of the PLANT under the direction of CONTRACTOR in accordance with a procedure prepared by CONTRACTOR and APPROVED by COMPANY as per previous paragraph 16.2.7.


Such Performance Test shall have a continuous duration as stated in the TECHNICAL SPECIFICATION and shall be commenced by CONTRACTOR within fifteen (15) working days from the date of receipt of CONTRACTOR's notification.


The exact date of the Performance Test shall be agreed upon between COMPANY and CONTRACTOR.


In the event COMPANY fails to witness the Performance Test after the end of the 15 working days' notice as aforesaid, CONTRACTOR may carry out such Test in the absence of COMPANY, and submit the Performance Test  results to COMPANY.

16.3.6.
COMPANY shall evaluate the Performance Test results and if it acknowledges that the PLANT meets the requirements of the PERFORMANCE GUARANTEES, COMPANY shall, within ten (10) working days of the receipt of the said Performance Test results, issue the PROVISIONAL ACCEPTANCE CERTIFICATE, which shall become effective as from the day of the successful Performance Test.


Otherwise, COMPANY shall, within the aforesaid period, give notification to CONTRACTOR in writing that the PLANT does not meet the PERFORMANCE GUARANTEES, giving details of such non-conformance.

16.3.7.
The Performance Test may be carried out separately on each unit of the PLANT or simultaneously on several units, as directed by COMPANY's REPRESENTATIVE(S).

16.3.8.
The operating conditions of temperature, pressures, flows and the like during the Performance Test shall correspond to those stated in the TECHNICAL SPECIFICATION.


However, in no case shall any item(s) of equipment be allowed to operate beyond its/their maximum operating conditions.

16.3.9.
If the PLANT does not meet the PERFORMANE GUARANTEES and the results fall outside the penalizable ranges stated in the TECHNICAL SPECIFICATION and summarized in the Special Conditions, CONTRACTOR shall make good the PLANT with the approval of COMPANY, at CONTRACTOR’s cost and expense. If the PLANT or any part thereof fails to meet the PERFORMANCE GUARANTEES but the results fall within the penalizable ranges stated in the TECHNICAL SPECIFICATION, then CONTRACTOR shall have the right either to pay liquidated damages specified in the Special Conditions and to have the PROVISIONAL ACCEPTANCE CERTIFICATE issued by COMPANY or to take the necessary remedial actions to bring the PLANT up to the PERFORMANCE GUARANTEES stated in the TECHNICAL SPECIFICATION. Upon completion of the remedial actions the Performance Test shall be repeated in order to achieve the PERFORMANCE GUARANTEES.

16.3.10.
If COMPANY is unable to provide the feedstock in the quantity and quality as specified in the CONTRACT within fifteen (15) working days from CONTRACTOR’s notification that the PLANT , or any part thereof, is ready for the Start-up, the performance of the PLANT, or any part thereof, shall be evaluated, if feasible, on the basis of the available quantity and quality of feedstock and according to the usual and accepted engineering calculations for the purpose of verifying that the PLANT, or part thereof meets the PERFORMANCE GUARANTEES. Should the PLANT or part thereof fail to meet the PERFORMANE GUARANTEES, the provisions of paragraph 16.3.9 above shall apply.  

16.3.11.
If the Performance Test in respect of all parts of the PLANT has not been successfully completed by the expiration of the original COMMISSIONING PERIOD for reasons attributable to CONTRACTOR the provisions of Art. “Liquidated Damages for Delay” shall apply.  

16.3.12.Following completion of the Performance Tests, COMPANY having verified that the PERFORMANCE GUARANTEES have been met, or that the PERFORMANCE GUARANTEES have not been met but the PERFORMANCES achieved fall within the penalisable range(s) stated in the TECHNICAL SPECIFICATION and CONTRACTOR has chosen to pay the relevant liquidated damages stated in the Special Conditions, COMPANY shall issue within the following ten (10) working days the PROVISIONAL ACCEPTANCE CERTIFICATE and from the date of its issuance the DEFECTS LIABILITY PERIOD shall commence.

16.3.13.If, for reasons solely attributable to COMPANY, the Commissioning of any part of the PLANT cannot be carried out and consequently the PERFORMANCE TEST CERTIFICATE is delayed beyond the allowable period set out in the Special Conditions, COMPANY shall issue a tentative PERFORMANCE TEST CERTIFICATE which shall absolve CONTRACTOR from the payment of liquidated damages.



The DEFECTS LIABILTY PERIOD shall commence as from the date of issue of said Tentative Performance Test Certificate.



However, if during the DEFECTS LIABILITY PERIOD COMPANY is in a position to have the Performance Test conducted in accordance with the TECHNICAL SPECIFICATION, then COMPANY shall order CONTRACTOR to carry out the Performance Test by giving a reasonable notice.



In any such case, CONTRACTOR shall be entitled to compensation in respect of the mobilization/demobilization cost of the personnel of CONTRACTOR required for such Performance Test.

16.3.14.In carrying out the Performance Test during the DEFECTS LIABILITY PERIOD as aforesaid, the provisions of paragraph 16.3.9 above shall apply. CONTRACTOR shall remedy at its own expense any deficiency for which CONTRACTOR is responsible under the provisions of the CONTRACT. The DEFECTS LIABILITY PERIOD as to any repaired or replaced item(s) of equipment shall commence from the date of such successful repair or replacement. The issuance of the FINAL ACCEPTANCE CERTIFICATE shall not be delayed beyond the end of the DEFECTS LIABILITY PERIOD on account of the extended DEFECTS LIABILITY PERIOD for the item(s) of equipment thus repaired or replaced.

17.
CHANGES OR MODIFICATIONS IN THE WORK

17.1.
CONTRACTOR shall not vary the WORK or any part thereof unless:

a)
CONTRACTOR considers, and COMPANY agrees in writing, that it constitutes an improvement without reduction in the capacity of the WORK or any part thereof, or
b)
a change is required by a Change Instruction from COMPANY pursuant to clauses 17.2 or 17.3 and CONTRACTOR demonstrates that it has incurred or will incur extra costs directly as a result of such Change Instruction.
17.1.1.
CONTRACTOR shall review and evaluate the TECHNICAL SPECIFICATIONS to identify possible savings.

17.1.2.
In the event CONTRACTOR identifies and documents a proposal which will result in reduced WORK detailed design, procurement or construction costs without impairing essential functions and characteristics (“Proposal”)and which requires a Change Instruction from COMPANY for implementation, COMPANY may at its sole discretion, issue a Change Instruction implementing the Proposal.

17.1.3.
CONTRACTOR’s Proposal shall contain at least a description of the existing and the proposed requirements and an assessment of the consequences of adopting the Proposal, including an estimate of the resulting detailed design, procurement and construction cost savings.

17.1.4.
Should COMPANY determine, in its sole discretion, to implement the Proposal, COMPANY shall issue a Change Instruction in an amount equal to one-half (fifty percent) of the reduced cost which would have resulted and the CONTRACT PRICE shall be reduced by a sum equal to said amount.

17.2.
COMPANY shall have the right at any time during the term hereof, by written Change Instruction to instruct CONTRACTOR to make any changes or modifications that COMPANY considers advisable in the WORK or in the TECHNICAL SPECIFICATION, and CONTRACTOR shall carry out such changes.



Changes or modifications may include additions to or reductions in the amount of the WORK.

17.3.
If CONTRACTOR receives written instructions from COMPANY, which CONTRACTOR considers are likely to hinder or prevent it from performing or fulfilling any of its obligations under the CONTRACT or which constitute a variation in the WORK and involve additional costs, CONTRACTOR shall, as soon as possible, however not later than fourteen (14) days after receipt of the said instructions, inform COMPANY in writing accordingly and with such notice shall provide a written estimate of the cost and effect on the Key Dates and/or Time for Completion.

17.4.
If CONTRACTOR informs COMPANY pursuant to clause 17.3 and COMPANY is of the opinion that the instructions thus given constitute a variation, then COMPANY shall give reasonable notice in writing to CONTRACTOR requiring  the costs of such variations to be determined on a lump sum basis in accordance with the rates set forth in Appendix "A" so far as the same may be applicable. Where rates are not contained in the said Appendix "A" or are not applicable, such amount shall be agreed upon between COMPANY and CONTRACTOR. In the event that an agreement is not reached on the amount, COMPANY shall fix such sum(s) as shall, in its opinion, be reasonable and proper having regard to all relevant factors involved. CONTRACTOR shall be so notified and, subject to ultimate arbitration, it shall proceed with the variation if so instructed by COMPANY.

17.5.
Payment due to CONTRACTOR in respect of such variations, as stated in clause 17.4, shall be effected in accordance with the payment procedures and conditions set out in the CONTRACT. 
17.6.
The TIME FOR COMPLETION may be reassessed as a result of any variation(s) hereunder APPROVED by COMPANY.

17.7.
Unless CONTRACTOR shall have informed COMPANY in writing pursuant to clause 17.3 the carrying out of such variation(s) or the impact of such extra or additional work shall not result in any revision to the TIME FOR COMPLETION of the WORK or any alteration of the CONTRACT PRICE.

17.8.
The CONTRACT PRICE shall not be increased on account of additional work or additional materials required to remedy defects attributable to CONTRACTOR, or to carry out tests in excess of those specified in the CONTRACT if such additional tests are necessary because of defects attributable to CONTRACTOR.

17.9.
All modifications to the WORK or any part thereof brought about by CONTRACTOR without COMPANY’s prior written authorization, shall not be paid.


Any modifications made by CONTRACTOR on its own initiative without having first received a Change Instruction from COMPANY shall be re-performed by CONTRACTOR at its own cost and expense and without compensation by COMPANY such that when completed they are in full compliance with the requirements set forth in the CONTRACT or where not so set forth, to the satisfaction of COMPANY’s REPRESENTATIVE.

17.10. For those modifications made by CONTRACTOR on its own initiative, at lower work cost, and provided that such modifications meet the APPROVAL of COMPANY, any cost differential(s) shall be deducted from the CONTRACT PRICE.

18. DEFECTS LIABILITY PERIOD 

18.1.
CONTRACTOR guarantees the WORK against defects, and the consequence of defects, caused through faulty Basic Design and/or Detailed Design, poor workmanship or materials supplied by CONTRACTOR for the DEFECTS LIABILITY PERIOD as set out in the Special Conditions.

18.2.
Moreover, the rectified equipment and materials shall meet the requirements of the relevant PERFORMANCE GUARANTEES stated in the CONTRACT in so far as such PERFORMANCE GUARANTEES are affected by CONTRACTOR's execution of the said rectification work.

18.3.
Repairs carried out in accordance with this Article shall likewise be guaranteed for the period set out in the Special Conditions following the date of acceptance, in writing, which COMPANY shall give CONTRACTOR on completion thereof.

18.4.
In the event that CONTRACTOR defaults in its obligation to carry out any repair within a reasonable time, having regard to the urgency of the case according to the nature of the repair that is required, COMPANY shall have the right to effect the repair and recover the cost thereof from CONTRACTOR, in addition to recovering for any damage caused by the defect.

18.5.
Notwithstanding the aforesaid, the liability of CONTRACTOR for making good any defect in the civil WORK shall be not less than ten (10) years from the PROVISIONAL ACCEPTANCE CERTIFICATE.

18.6.
The DEFECTS LIABILITY PERIOD shall commence from the date of issue by COMPANY of the PROVISIONAL ACCEPTANCE CERTIFICATE.

19.
FINAL ACCEPTANCE CERTIFICATE FOR THE WORK

19.1.
After the expiration of the DEFECTS LIABILITY PERIOD or any extended period , and provided that CONTRACTOR has fulfilled all its obligations under the CONTRACT, and has confirmed in writing to COMPANY that it has no further claims or demands (other than those identified in the Final Account and previously detailed in writing to COMPANY) CONTRACTOR shall request COMPANY in writing to issue the FINAL ACCEPTANCE CERTIFICATE.



If COMPANY is satisfied that the CONTRACT has been duly performed in every respect, COMPANY shall, within thirty  (30) working days of receipt of CONTRACTOR's request, issue the FINAL ACCEPTANCE CERTIFICATE; otherwise, COMPANY shall inform CONTRACTOR in writing in what respect CONTRACTOR has not fulfilled its obligations under the CONTRACT.

19.2.
Rights and Obligations continuing after Final Acceptance Certificate for the Work

The issue of the FINAL ACCEPTANCE CERTIFICATE for the WORK shall not have or be construed or read as having the effect of limiting or canceling those rights and obligations of the PARTIES under the CONTRACT which survive its expiration or termination.

20.
REPRESENTATIVES

20.1.
CONTRACTOR's REPRESENTATIVE(S)

CONTRACTOR shall designate in writing to COMPANY the person or persons, APPROVED by COMPANY who in all matters related to the WORK shall have full authority to act on behalf of CONTRACTOR and with whom COMPANY's REPRESENTATIVE(S) may coordinate the performance thereof.

Correspondence concerning the WORK which are transmitted to CONTRACTOR through its designated REPRESENTATIVE(S) shall be deemed, for the purposes of the CONTRACT, to have been sufficiently given.

20.2.  COMPANY's REPRESENTATIVE(S)

20.2.1.
COMPANY shall designate in writing one or more REPRESENTATIVE(S) to whom CONTRACTOR's REPRESENTATIVE(S) may deliver correspondence and reports and other information concerning the WORK.

COMPANY's REPRESENTATIVE(S) will consult with CONTRACTOR's REPRESENTATIVE(S) in the planning, co-ordination  and performance of the WORK, and all instructions given by COMPANY's REPRESENTATIVE(S) consistent with the provisions of the CONTRACT shall be deemed those of COMPANY and shall be complied with by CONTRACTOR.

20.2.2.
It is understood that COMPANY's REPRESENTATIVE(S) shall in no way be responsible for the execution of the WORK. Thus, CONTRACTOR shall be solely responsible for any event likely to adversely affect the said execution, for bodily injury to persons and/or damage to/loss of any facilities and property of either PARTY or any THIRD PARTY.

20.2.3.
Any instructions given by COMPANY's REPRESENTATIVE(S) to CONTRACTOR's REPRESENTATIVE(S) shall in no way relieve CONTRACTOR from its responsibilities regarding the performance of the WORK.

20.2.4.
COMPANY’s REPRESENTATIVE(S) shall not have the authority to waive or vary any of the terms and conditions of the CONTRACT.

20.2.5.
In no case shall CONTRACTOR hinder, limit or restrict the inspections carried out by COMPANY's REPRESENTATIVE(S).

21.
ACCESS TO THE WORK
COMPANY and COMPANY’S REPRESENTATIVES and any person or company named and notified to CONTRACTOR by COMPANY and invitees shall have unrestricted and free and unimpeded access at all times to CONTRACTOR’ s offices at CONTRACTOR’s premises and during normal business time to any other  premises where any part of the WORK hereunder is being carried out and COMPANY and COMPANY’S REPRESENTATIVES or persons or companies so notified shall have the right to see and having agreed upon with CONTRACTOR, which agreement  shall not be unreasonably withheld by CONTRACTOR, copy and take away any document relating to the WORK and CONTRACTOR shall afford every assistance and facility in obtaining said right of access.
22.
REPORTS AND RECORDS

22.1. Daily Work Report


CONTRACTOR shall furnish a Daily Report containing all information and description of the WORK carried out that day, the work progress, any significant events which may have influenced the WORK, weather conditions, number and qualifications of personnel employed, number and description of equipment, along with CONTRACTOR’s remarks.

22.2. Weekly Work Report


CONTRACTOR shall furnish a Weekly Work Report which will summarize the Daily Report with a description of the WORK carried out during that week, number and qualifications of personnel employed, number and description of equipment, any significant events which may have influenced the WORK along with CONTRACTOR’s remarks.

22.3. Monthly Work Report


CONTRACTOR shall furnish a Monthly Work Report which shall constitute a summary of the information contained in the above Reports, financial status/cost control and planning of WORK, together with actions taken, incomplete actions and relevant forecasts.


All records shall be signed daily by the REPRESENTATIVES of the PARTIES.


One copy of the records shall be delivered to COMPANY on a daily basis.

22.4.
Accident reports

22.4.1.
CONTRACTOR shall immediately notify COMPANY upon the occurrence of any accident resulting in injury to any person or damage to or loss of property arising out of or during the execution of the WORK by CONTRACTOR, its agents, employees or representatives or by any SUB-CONTRACTOR, and shall prepare and furnish COMPANY a copy of an accident report for each accident within one (1) day of the occurrence of said accident, and when requested, shall furnish or cause to be furnished to COMPANY a copy of reports made by CONTRACTOR to CONTRACTOR's insurer or to others or by any SUB-CONTRACTOR to its insurer or to others.

22.4.2.
COMPANY reserves the right to conduct or have conducted on its behalf an independent accident investigation.

22.4.3.
Any dispute and/or controversy shall be discussed and settled after completion of the WORK.

23.
OTHER CONTRACTORS/CONSULTANTS OF COMPANY

23.1.
CONTRACTOR shall co-operate with any contractor(s) or consultants employed by COMPANY and named in, or for the activities listed in the Special Conditions, and co-ordinate its work with the related activities of such other contractors in order to avoid interface problems, technical or organizational, affecting the execution of the WORK or its progress and, if and when required by COMPANY, attend  at meetings with any of the same on any matters connected with the Project and shall notify in writing COMPANY on a regular basis of any such foreseeable problems, and the measures proposed to be taken for their proper and expeditious resolution. None of such meetings or information discussed or recommendations accepted or rejected shall in any way be construed as a derogation or diminution of the responsibilities, obligations or liabilities hereunder of the CONTRACTOR. 

23.2.

CONTRACTOR shall afford all reasonable access and opportunities for carrying out their work to all other contractor(s) of COMPANY and their workmen who may be employed on or near the SITE and shall carry out the related part of the WORK, without adverse effect on the programme for the WORK or any part thereof, and in such a manner so as not to prevent, delay or impede the work of any of such other contractors employed by COMPANY and CONTRACTOR shall act in a cooperative manner towards such other contractor(s) to ensure that any of the WORK hereunder and the work of such other contractor(s) is carried out with the maximum expedition and the minimum interference one to the other. 

23.3.

CONTRACTOR shall permit access to or through any parts of its WORK in progress to such other contractor(s) for the purposes of executing their operations and shall ensure that all safety measures are adopted both by itself and such other contractor(s) to protect personnel from injury or death and COMPANY's property, from unnecessary damage, which may arise as a result of any of such operations or the interface of such operations with any part(s) of the WORK.

23.4.
If CONTRACTOR should on the written request of COMPANY make available to any such other contractor(s) or to COMPANY or any such authority, or permit the use by such of any TEMPORARY WORKS, CONSTRUCTION EQUIPMENT at SITE or provide any other service of whatsoever nature for any such use or service COMPANY shall pay to CONTRACTOR in respect of such use or service such sum or sums as will in the opinion of COMPANY be reasonable.

24.
SAFETY, ACCIDENT PREVENTION AND HEALTH MEASURES

24.1.
Without prejudice to CONTRACTOR's responsibility to provide for the health, safety and security of CONTRACTOR's personnel and to observe the respective LAWS AND REGULATIONS during the execution of the WORK, CONTRACTOR shall comply with COMPANY's Health and Safety measures as advised from time to time by COMPANY's Safety Department.

In case of conflict between the above-mentioned provisions, the most stringent ones shall apply.

CONTRACTOR further covenants, warrants and represents that its personnel and the personnel of its SUB-CONTRACTORS are suitably trained to safely perform the WORK.

24.2.
CONTRACTOR shall inform COMPANY of any risks and relevant prevention/protection measures connected with the activities carried out by CONTRACTOR.

24.3.
CONTRACTOR's obligation to observe Health and Safety measures according to this Article shall be considered an essential, basic obligation, failure to comply with which shall give COMPANY the right to suspend or terminate the CONTRACT under Art. "Contract Termination".

The responsibility for taking adequate Health and Safety measures rests solely with CONTRACTOR. CONTRACTOR shall appoint a Safety Officer.

CONTRACTOR shall consult with COMPANY's Safety Department over any problems of industrial safety.

24.4.
CONTRACTOR shall inform COMPANY and the proper Authorities forthwith of any injury/damage, even if minor, to CONTRACTOR's personnel/equipment or to the personnel/ equipment of its SUB-CONTRACTORS.

Also, CONTRACTOR shall notify COMPANY of any “Near Miss”.
CONTRACTOR shall submit to COMPANY, within seven (7) days of the date of the injury/damage, the Accident Report, using COMPANY's ad hoc Forms.

25.
ENVIRONMENTAL COMPLIANCE

25.1.
Compliance with Environmental LAWS AND REGULATIONS


CONTRACTOR shall give all notices and otherwise fully comply with all LAWS AND REGULATIONS (including related determinations, interpretations, orders or opinions by any judicial or administrative authority) which has jurisdiction over CONTRACTOR, the WORK or the SITE pertaining to protection or conservation of the air, land, water, human health, industrial hygiene or other aspects of the environment.

25.2.
Hazardous Materials


CONTRACTOR represents and warrants to COMPANY that upon delivery or performance of the WORK, the WORK will not contain or otherwise have incorporated into it any chemical, material or other substance defined as or included in the definition of "hazardous substance", "hazardous material", "hazardous chemical", "hazardous chemical substance", "hazardous waste", or "toxic substance" or words of similar meaning and regulatory effect, as such terms are defined under any Environmental LAWS AND REGULATIONS, any broader definition of such terms that is used by a state or locality that has jurisdiction over the WORK, or the SITE or any interpretation by administrative or judicial authorities, or any other chemical, material or substance, exposure to which is prohibited, limited or regulated by any governmental authority or which may or could pose a hazard to human health and safety.

25.3.
Pollution Control/Hazardous Waste Responsibility and Indemnification

25.3.1.
CONTRACTOR shall assume all responsibilities, including control and removal of, and hold harmless and indemnify COMPANY from and against any and all losses, costs (including payment of attorney's fees and other litigation costs), damages or liabilities, and in respect of all claims by any person or entity whatsoever for injury to person or property or any other loss or damage, arising out of or in connection with pollution or contamination of the environment caused, in whole or in part, by any act or omission of CONTRACTOR and its SUB-CONTRACTORS, including but not limited to: spills, leakages, drainage or dumping of fuels, lubricants, chemicals, motor oils, paints, solvents, sewage, oil emulsion.

25.3.2.
CONTRACTOR shall assume all responsibility for properly treating, storing, transporting, disposing of or otherwise managing all hazardous waste in its control or resulting from its work under the CONTRACT in strict compliance with all LAWS AND REGULATIONS.


CONTRACTOR further agrees to hold harmless and indemnify COMPANY from and against any and all losses, costs  (including attorney's fees and other litigation costs), damages or liabilities, and in respect of all claims by any person or entity whatsoever for injury to person or property or any other loss or damage, arising out of or in connection with any failure of CONTRACTOR and any SUB-CONTRACTOR to properly treat, store, transport, dispose of or otherwise manage its hazardous waste.

25.3.3.
Without relieving CONTRACTOR of any of its obligations, it is agreed that COMPANY may take part to any degree it deems necessary in the control and removal of any pollution or contamination which is the responsibility of CONTRACTOR under the foregoing provisions and CONTRACTOR shall reimburse COMPANY for the cost thereof.

26.
LIABILITIES AND INDEMNITIES
26.1.
CONTRACTOR shall be liable for and shall indemnify and hold harmless COMPANY GROUP from and against any and all demands, liabilities, claims, proceedings, damages, losses, costs and expenses of whatever nature and howsoever caused, in respect of, or arising out of:

26.1.1. injury, illness or death of any member of CONTRACTOR GROUP and/or loss or damage to the property of any member of CONTRACTOR GROUP;

26.1.2.
loss or damage to the property of any member of COMPANY GROUP where caused by the WILFUL MISCONDUCT or GROSS NEGLIGENCE of any member of CONTRACTOR GROUP. 
26.2. COMPANY shall be liable for and shall indemnify and hold harmless CONTRACTOR GROUP from and against any and all demands, liabilities, claims, proceedings, damages, losses, costs and expenses of whatever nature and howsoever caused, in respect of, or arising out of:

26.2.1. injury, illness or death of any member of COMPANY GROUP, or

26.2.2. subject to clauses 26.7 and 26.9, loss or damage to the property of any member of COMPANY GROUP (except where caused by the WILFUL MISCONDUCT or GROSS NEGLIGENCE of any member of CONTRACTOR GROUP).

26.3.
CONTRACTOR shall be liable for and shall indemnify and hold harmless COMPANY GROUP from and against any and all demands, liabilities, claims, proceedings, damages, losses, costs and expenses in respect of or arising out of:

26.3.1. a breach by any member of CONTRACTOR GROUP of LAWS and REGULATIONS 

26.3.2. Injury, illness or death to a THIRD PARTY arising from the performance of the WORK;

26.3.3. loss or damage to the property of a THIRD PARTY arising from the performance of the WORK;

26.3.4. any claim brought against any member of COMPANY GROUP by any member of CONTRACTOR GROUP;

26.3.5. any claim brought against any member of COMPANY GROUP by another legal entity with whom COMPANY has a contract unless it is proven that the damage has not been caused or contributed to by an act or omission of any member of CONTRACTOR GROUP in connection with the CONTRACT;

26.3.6.
any breach by  CONTRACTOR of labor laws applicable in any country where the WORK or any part of the WORK is to be or is being executed.
26.4.
Where CONTRACTOR fails to carry out any action required by COMPANY under clauses 26.1. and 26.3., COMPANY may take any such action on its own behalf and shall be entitled to full reimbursement for any resulting costs from CONTRACTOR.

Should CONTRACTOR be prevented from performing any part of the WORK by reason of legal proceedings based upon such claim, COMPANY shall be relieved of its obligation to make payment for such part of the WORK.
26.5.
 Notwithstanding clause 26.2., CONTRACTOR shall be responsible for the care, custody, control and protection of the COMPANY-provided materials, any materials and equipment destined to become part of the PLANT and the PLANT  from the EFFECTIVE DATE OF CONTRACT until the date upon which responsibility therefor passes to COMPANY in accordance with the CONTRACT.


In the event of such loss, damage or defect, CONTRACTOR shall, at CONTRACTOR’s sole expense, if instructed by COMPANY, reconstruct, repair or replace the same and, subject to clause 27.9, if (i) a claim can validly be made in accordance with the terms and conditions of the Construction All Risk policy referred to in clause 27.9, and (ii) a payment is received from COMPANY’s insurers therefor, COMPANY shall reimburse CONTRACTOR for the cost of such reconstruction, repair or replacement in excess of the deductibles stated in clause 27.11.


In the event COMPANY elects to utilise another person to reconstruct, repair or replace the loss, damage or defect to the WORK, CONTRACTOR shall pay, to COMPANY, the actual cost incurred by COMPANY in order to reconstruct, repair or replace the loss, damage or defect to the WORK. The principle set forth in this paragraph shall not be construed as depriving CONTRACTOR of the benefit of the Construction Risk placed by COMPANY. 

26.6.
Notwithstanding anything to the contrary under the CONTRACT or  LAWS AND REGULATIONS, where caused by CONTRACTOR, CONTRACTOR shall be liable for and shall indemnify and hold harmless COMPANY GROUP from and against any and all demands, liabilities, claims, proceedings, damages, losses, costs and expenses in respect of damage to or loss of any properties owned by any member of  COMPANY GROUP which  do not form part of the PLANT and WORK but are associated with the implementation of the PLANT and are part of the Project (COMPANY  GROUP existing properties). 


Notwithstanding the above, CONTRACTOR shall, at CONTRACTOR’s sole expense, if instructed by COMPANY, reconstruct, repair or replace the same and, subject to clause 27.9., if (i) a claim can validly be made in accordance with the terms and conditions of the Construction All Risk policy referred to in clause 27.9., and (ii) a payment is received from COMPANY’s insurers therefor, COMPANY shall reimburse CONTRACTOR for the cost of such reconstruction, repair or replacement in excess of the deductibles stated in clause 27.11.
26.7.
Notwithstanding paragraph 26.3.3., and except as provided by paragraph 26.1.1., COMPANY shall be liable for and shall indemnify, and hold harmless CONTRACTOR from and against any claim of whatsoever nature including CONTRACTOR GROUP cause, arising from pollution and or contamination emanating from the reservoir and/or any  property of any member of COMPANY GROUP (including COMPANY GROUP existing properties). 

26.8.
Except as provided by clause 26.2., CONTRACTOR shall indemnify and hold harmless COMPANY GROUP from and against any environmental claim of whatsoever nature occurring on the premises of, emanating from the property of, or under the control of, any member of CONTRACTOR GROUP and from the WORK. 

26.9.
All exclusions and indemnities given under this Article shall apply irrespective of cause and notwithstanding the negligence or breach of duty (whether statutory or otherwise) of the indemnified PARTY or any other entity or party and shall apply irrespective of any claims in tort, under CONTRACT or  LAWS AND REGULATIONS.  


However, the exclusion of liability and indemnities shall not apply and may not be relied on (i) by COMPANY GROUP to the extent that any claim or liability was caused by its GROSS NEGLIGENCE or WILFUL MISCONDUCT or (ii) by CONTRACTOR GROUP to the extent that any claim or liability was caused by its GROSS NEGLIGENCE or WILFUL MISCONDUCT.  

26.10.
CONTRACTOR shall, as and when required by COMPANY, execute the Mutual indemnity and Hold harmless Deed in the form set out in Schedule indicated in the Special Conditions in favour of the members of COMPANY GROUP.

26.11.
CONTRACTOR shall indemnify and hold COMPANY harmless from any liabilities, claims, proceedings, damages, losses, costs and expenses related thereto as a result of COMPANY not being able to recover under the insurances referred to in clause 27.9  as a result of any act, neglect, error or omission on the part of any member of CONTRACTOR GROUP (whether occurring before or after the inception of the relevant insurance policy) including, without limitation, any misrepresentation, non disclosure, want of due diligence or breach of any declaration or warranty contained in the relevant insurance policy.


This indemnity shall apply notwithstanding any exclusion of liability in the CONTRACT, save that CONTRACTOR shall not be liable for the failure by COMPANY to convey to any insurers information provided by CONTRACTOR.

26.12.
War Confiscation, Nationalization, Expropriation


In no case shall COMPANY ever be liable and CONTRACTOR shall not be relieved from its obligations to perform the WORK and of any liability hereunder, if CONTRACTOR cannot lawfully export or import any  equipment, materials, spare parts (including CONSTRUCTION EQUIPMENT and TEMPORARY WORKS) and supply from the country of origin or country of destination as a result of CONTRACTOR's inability to obtain an export or import licence or permit, on account of any government restrictions or because they are lost or damaged through acts of war (declared or undeclared), civil war, terrorist acts, riots, confiscations, nationalization, expropriation.
26.13.
Consequential Damages 


Neither COMPANY nor CONTRACTOR makes any representations, warranties or guarantees expressed or implied, other than those expressly set forth in the CONTRACT.


Neither COMPANY GROUP, CONTRACTOR GROUP nor any of its respective AFFILIATES, or any of their directors, officers, employees, consultants, advisors or agents, shall under any circumstances be liable to the other PARTY for any indirect and/  or consequential damages, nor for loss of anticipated profit, loss of contracts, loss of production, loss of products whatsoever arising out of or related to the performance of either PARTY (or any of its AFFILIATES) under this CONTRACT. Each PARTY shall release, protect, indemnify and hold the other harmless from and against all such claims, demands, and causes of action and shall waive any claim it may at any time have against the other PARTY in respect of any such damages.
27.
INSURANCE
INSURANCE TO BE PLACED BY CONTRACTOR

27.1.
Without limiting any of its obligations under the CONTRACT or  LAWS AND REGULATIONS, CONTRACTOR shall maintain or cause to be maintained, throughout the term of the CONTRACT, with reputable insurers acceptable to COMPANY and as a minimum rated “BBB” by STANDARD AND POOR’S (S&P) or equivalent, and shall pay for the following insurance policies:

27.1.1. Employers liability insurance and, where required by  LAWS AND REGULATIONS or under each employment contract, workmen’s compensation insurance covering personal injury to, or death of, employees of CONTRACTOR engaged in the performance of the CONTRACT to be collectively maintained at a minimum value of US$10,000,000 or such amount as required by  LAWS AND REGULATIONS, whichever is the greater including extended cover (where required) for any one occurrence. This coverage shall be applicable when CONTRACTOR personnel travel abroad even if the transport is provided by COMPANY. Such insurance shall be endorsed to the effect that claims formulated by employees of CONTRACTOR against COMPANY GROUP shall be treated as claims against CONTRACTOR and compensated by such insurance;

27.1.2. General Third Party Liability Insurance, with a combined person  injury and property damage including pollution coverage for any incident or series of incidents covering the operations of  CONTRACTOR under this CONTRACT in an amount that is not less than US$15,000,000 for any one occurrence;

27.1.3. Third Party and Passenger Liability insurance and other motor insurance in an amount that is not less than US$5,000,000 or such amount as is required by LAWS AND REGULATIONS, whichever is the greater, for any one occurrence.

27.1.4. Aircraft liability insurance if CONTRACTOR GROUP supplies or uses aircraft, covering all contemplated uses of such aircraft in connection with the performance of the CONTRACT in an amount that is not less than US$50,000,000 for any one occurrence. 

27.1.5.
"All Risks" insurance covering the full replacement value of the CONSTRUCTION EQUIPMENT. Such insurance shall also cover the TEMPORARY WORKS. 

27.2.
Policies relating to the insurance requirements set out in this Article may not be cancelled or materially altered during the term of the CONTRACT without thirty (30) days prior written notice to COMPANY, and only provided that the insurance coverage required by this CONTRACT is maintained.  

27.3.

The insurance policies and amounts indicated in this Article are minimum requirements and not limits of liability and they are not to be construed as imposing any liability on COMPANY with respect to any amount in excess of the amount set forth or restricting the liability of CONTRACTOR under this CONTRACT except as otherwise agreed in the CONTRACT.  Any deductibles from cover under any of the insurance policies specified in this Article shall be borne by CONTRACTOR in the event of a claim. CONTRACTOR shall forthwith on request of COMPANY provide details of the amount of all said deductibles.

27.4.
 Any insurances that are required to be maintained by CONTRACTOR GROUP by this Article shall contain provisions that the relevant insurers shall have no right of subrogation against any member of COMPANY GROUP or their respective insurers.  In addition, any insurance policy maintained in accordance with the requirements of this Article shall provide that COMPANY and the Partners (if any)are additionally insured under the policies.

27.5.
Within ten (10) days of the signature of the CONTRACT, (or the date of amendment of any policy) CONTRACTOR shall furnish to COMPANY, for COMPANY’s approval, copies of CONTRACTOR’s insurance policies which comply with the requirements of this Article and the relevant insurance scheme.

27.6.
Failure to comply with this Article shall in no way serve to relieve CONTRACTOR from any obligation under the CONTRACT.  In the event that liability for any loss or damage is denied by CONTRACTOR's Underwriters for any reason or if CONTRACTOR fails to maintain any of the insurance policies required by this Article, CONTRACTOR shall be liable for and shall indemnify and hold harmless COMPANY from any and all liabilities, claims, proceedings, losses, costs and expenses arising out of or resulting from such failure.  Additionally, should CONTRACTOR fail to maintain the insurance coverage required by this Article, COMPANY reserves the right either to terminate the CONTRACT or to obtain any required insurance coverage at CONTRACTOR's expense provided always that CONTRACTOR's liabilities stated in the CONTRACT remain unchanged.
27.7.
CONTRACTOR shall require any legal person utilised by CONTRACTOR in the performance of this CONTRACT to carry insurance of the types and amounts required by LAWS AND REGULATIONS in connection with activities engaged in by that person.  Upon the request of COMPANY, CONTRACTOR shall furnish COMPANY with insurance policies evidencing coverage for each member of CONTRACTOR GROUP.

27.8.
Those insurances which members of CONTRACTOR GROUP are required to maintain by the CONTRACT or LAWS AND REGULATIONS shall always be construed as primary insurance without any right of contribution from any insurance taken out by COMPANY.

INSURANCE TO BE PLACED BY COMPANY

27.9.
COMPANY at no cost or expense to CONTRACTOR shall place or cause to be placed and maintain or cause to be maintained Construction All Risks and Third Party Liability Insurance covering the WORK/PLANT against all risk of physical loss or damage to the WORK/PLANT and COMPANY existing properties as scheduled, and pollution, for the duration of this CONTRACT until twelve (12) months after the issue by COMPANY of the PROVISIONAL ACCEPTANCE CERTIFICATE.

27.10.
CONTRACTOR and its SUB-CONTRACTORS engaged in the performance of the CONTRACT shall be included as additional assured under the policy and covered to the extent provided hereunder by the insurance coverage described under clause 27.9 and COMPANY shall, in accordance with the  LAWS AND REGULATIONS, cause the insurers thereof to waive any and all rights or subrogation against such parties and their respective insurers, subject to policy warranties and limitations.

27.11.
The insurance referred to in clause 27.9 is subject to the deductible set out in the Special Conditions, in respect of each occurrence, which shall be borne by CONTRACTOR.
27.12.
The insurance referred to in clause 27.9 shall not provide coverage for the benefit of CONTRACTOR GROUP for the cost of repairing or replacing the defective part of the WORK and PLANT in the event of faulty conception, design, workmanship or material attributable to any member of CONTRACTOR GROUP.
27.13.
The placing by COMPANY of the insurance mentioned in clause 27.9. shall by no means be construed as a limitation of CONTRACTOR’s liabilities, except as otherwise agreed in the CONTRACT.

27.14.
CONTRACTOR shall notify COMPANY within twenty-four (24) hours of all events, damages, or losses occurring during the performance of the CONTRACT which are likely to give rise to an insurance claim.
28.
INDEPENDENT CONTRACTOR

CONTRACTOR shall be an independent CONTRACTOR with respect to the performance of the WORK and neither CONTRACTOR nor anyone employed by CONTRACTOR shall be deemed for any purpose to be the employee, agent, servant, borrowed servant or representative of COMPANY in the performance of any work or service hereunder.

COMPANY shall have no direction or control of CONTRACTOR or its employees, agents, REPRESENTATIVE(S) or SUB-CONTRACTORS, except in the results to be obtained. The WORK shall meet the APPROVAL of COMPANY and be subject to the general right of inspection of COMPANY to secure the satisfactory completion thereof. The actual performance and supervision of the WORK shall be by CONTRACTOR, but COMPANY or its REPRESENTATIVE(S) shall have full and complete access to the operations to determine whether the WORK is being performed by CONTRACTOR in accordance with all provisions of the CONTRACT and for reasons otherwise stated in the CONTRACT. No provisions herein shall be construed as creating a partnership, joint venture or other association whereby COMPANY and CONTRACTOR would be jointly liable as partners or CO-VENTURERS.

29.
SUSPENSION OF THE WORK

CONTRACTOR shall, upon COMPANY's written order, suspend the WORK, or any part thereof, for such time or times and in such manner as COMPANY may consider necessary and shall during such suspension properly custody, protect and secure the WORK already performed, materials and/or equipment stored or left at the SITE. CONTRACTOR shall resume the WORK on the date fixed by COMPANY.

The extra cost (if any) incurred by CONTRACTOR in giving effect to COMPANY's order under this Article shall be borne and paid by COMPANY unless such suspension is:

a)
otherwise provided for in the CONTRACT, or

b)
necessary in COMPANY's opinion for the proper execution of the WORK, or

c)
necessary by reason of weather conditions, or

d)
due to default on the part of CONTRACTOR, or

e)
necessary for the safety of the WORK or any part thereof, or the persons working thereon,

provided that CONTRACTOR shall not be entitled to recover any such extra cost(s), unless CONTRACTOR gives notice in writing of its intention to claim to COMPANY within fourteen (14) days of COMPANY's order.

COMPANY shall settle and determine the extra payment as set forth above in accordance with the relevant rates in the CONTRACT, if applicable, otherwise by mutual agreement with CONTRACTOR.

30.
LIQUIDATED DAMAGES FOR DELAY

30.1.
If the WORK is not completed by the expiration of the COMMISSIONING PERIOD, as specified in the WORK TIME SCHEDULE, CONTRACTOR shall pay COMPANY, or COMPANY shall be entitled to deduct from any money due to CONTRACTOR under the CONTRACT, as liquidated damages  (without any obligation to prove the damage) the sum specified in the Special Conditions for each complete calendar day of delay, including Public Holidays.

30.2.
The payment or deduction of liquidated damages, as set out in the CONTRACT, shall not relieve CONTRACTOR of any of its obligations and liabilities under the CONTRACT and shall be without prejudice to CONTRACTOR’s obligation to complete the WORK in accordance with the CONTRACT.

31.
SPARE PARTS FOR COMMISSIONING AND OPERATION

31.1.
CONTRACTOR shall provide, as part of the WORK, the consumable spare parts which may be required to replace the related parts used up in the pre-commissioning, commissioning, start-up and performance testing  of the PLANT.

31.2.
CONTRACTOR shall also obtain and provide to COMPANY, as instructed by COMPANY, the list of recommended spare parts for two years of operation and priced quotations from the relevant SUPPLIERS, which may be required for two years operation after the PROVISIONAL ACCEPTANCE CERTIFICATE  of the PLANT. CONTRACTOR, if so required in writing by COMPANY, shall provide the relevant spare parts requested by COMPANY in accordance with the  aforesaid quotations and will be treated as “Reimbursable” (at actual base cost charged by SUPPLIER plus CONTRACTOR’s handling fee set out in Appendix “A”).
32.
WORK ON A TIME AND MATERIALS BASIS

32.1.
All costs, expenses, responsibilities and liabilities in respect of the performance by CONTRACTOR of the WORK are included in the prices and rates set forth in Appendix "A". Thus CONTRACTOR shall not be entitled to any additional compensation/payment for such WORK.

32.2.
The above having been stated, the execution of work on a time  and materials basis shall be performed by CONTRACTOR only if expressly requested by COMPANY in writing for additional services or supplies.



Any such work shall be evidenced on a daily Report, which document shall be submitted to and APPROVED by COMPANY's REPRESENTATIVE(S).



The Report (two copies - one to be retained by each PARTY) shall specify:

a)
the description of the works to be performed on a time and materials basis;

b)
the names and titles of the personnel employed;

c)
the items and type of equipment employed;

d)
the period of employment of the personnel, facilities and equipment;

e)
the quality of materials employed;

f)
any meaningful information appertaining to the works performed.

The Report shall be signed by COMPANY's REPRESENTATIVE(S) the day following the day of completion of the aforesaid works.

32.3.
The Report shall form the basis for billing works done on a time and materials basis.

32.4.
CONTRACTOR shall be paid in accordance with the unit rates set out in Appendix “A”. COMPANY shall also pay CONTRACTOR for the supply of minor items of equipment or materials at the applicable prices and rates stated in Appendix “A”, or where not so stated then at the actual base cost charged by SUPPLIER of such items plus CONTRACTOR’s handling fee stated in said Appendix “A”.

The aforesaid documents shall be attached to CONTRACTOR’s Application for Interim Progress Certificate in accordance with the Art. “Application”.

33.
PRICES FIXED AND FIRM

All prices and rates stated in Appendix “A” – Compensation - hereto are fixed and firm, and not subject to escalation or de-escalation and shall remain fixed and firm for the duration of the CONTRACT and shall not be subject to any variation for any exchange fluctuation between the CONTRACT currency and any other currencies and/or otherwise. 

34.
APPLICATION

CONTRACTOR shall, at the end of each month, submit to COMPANY an Application covering the WORK performed by CONTRACTOR. The number of original(s) and copy(ies) of the Application is specified in the Special Conditions.

The Application shall quote:  

a. number and date of the Application;

b. reference number and date of issue of the CONTRACT;

c. code number allocated to CONTRACTOR as shown on the CONTRACT; 

d. items billable as listed, numbered and described in the CONTRACT (Appendix “A” “Compensation”);

e. Job Order number notified to CONTRACTOR by COMPANY. 

COMPANY shall check the Application and, if found in order, shall issue an Interim Progress Certificate, duly signed by COMPANY.

In the event that COMPANY disputes the substance, correctness or accuracy of an Application for the issue of an Interim Progress Certificate but accepts part of the Application, COMPANY will issue the Interim Progress Certificate for the undisputed portion and CONTRACTOR shall be entitled to issue the invoice accordingly.
35.
INVOICING

35.1.
CONTRACTOR shall submit monthly to COMPANY an invoice(s), covering the WORK rendered by CONTRACTOR in the month concerned in accordance with the provisions of the Special Conditions.


Issuance of CONTRACTOR’s invoice(s) shall be conditional upon receipt of the Interim Progress Certificate issued by COMPANY.

35.2.
To the extent possible, the invoice(s) shall relate to one Application only. Also, it/they shall indicate the number and date of the Application and be drafted on the basis of the same in terms of format and contents.

35.3.
The VAT rate and amount or the item(s) not subject to VAT shall be shown on the invoice(s).

35.4.
Invoice(s) shall be sent to COMPANY as indicated in Art. “Invoicing” of the Special Conditions.
35.5.
To ensure the efficient settlement of the invoices, any item(s) and/or rates not covered by the CONTRACT shall not be shown on the invoice(s). Any such item(s) and/or rates shall be billed separately after definition thereof.


In no case billings chargeable to different Job Orders may be included in a single Application and/or invoice.

35.6.
The PARTIES agree that any late payment by COMPANY caused by CONTRACTOR’s failure to comply with the above provisions shall not be treated as COMPANY’s default. Therefore, no interest for late payment shall apply.

35.7.
To the extent possible, each invoice shall:

a. have a standard format in terms of sheet (vertical A4) and layout;

b. not to be colored in the fields related to the basic details of the invoice(s).

35.8.
To ensure that the invoices are settled when due, the following details shall be shown on the invoices:

-
the name and address of the Bank where payment is to be made;

-
the name of the bank branch;

-
account number;

-
BBAN code (for national payments);

-
IBAN code and BIC code (for international payments). 

35.9.
Bank Charges
COMPANY shall be responsible for any bank charges payable to the transferring banks.

CONTRACTOR shall be responsible for any bank charges payable to the receiving banks.

All bank charges and expenses in connection with bank guarantees required under the CONTRACT shall be borne by CONTRACTOR.

36.
PAYMENTS
36.1.
COMPANY will pay CONTRACTOR, as full compensation for the WORK, in accordance with the prices and rates set forth in Appendix "A" “Compensation”.

36.2.
The payment of CONTRACTOR’s invoice(s) shall be effected by bank transfer, as specified in Art. “Payments” of the Special Conditions.

36.3.
No payment shall be made by COMPANY to banks other than those designated by CONTRACTOR, unless any change is notified to COMPANY by CONTRACTOR in writing at least 60 days in advance.

36.4.

Issuance of CONTRACTOR’s invoice(s) shall be conditional upon receipt of the Interim Progress Certificate issued by COMPANY.

37.
NO ASSIGNMENT OF CREDIT ALLOWED

CONTRACTOR agrees not to assign its credits accrued under the CONTRACT, except those which will be duly APPROVED by COMPANY in advance.

38.
PERFORMANCE BOND – PARENT COMPANY GUARANTEE

38.1.
Without prejudice to the Bank Guarantees that CONTRACTOR shall provide according to the CONTRACT, CONTRACTOR shall, on the EFFECTIVE DATE OF CONTRACT, provide a Performance Bond, through a bank acceptable to COMPANY, in the amount of ten (10) percent of the CONTRACT PRICE, in the form specified in Appendix "B", and such Performance Bond shall continue in full force and effect until the issue of the FINAL ACCEPTANCE CERTIFICATE.

Notwithstanding the above provision, on the issue of the PROVISIONAL ACCEPTANCE CERTIFICATE, the value of the Performance Bond will be reduced by fifty percent (50%). 

38.2. Validity Extension


In addition to its other rights under the CONTRACT, COMPANY may call upon CONTRACTOR to extend the validity of the Performance Bond to the extent that it believes the related part of the WORK, or any part thereof is, or will be, unperformed, defective, deficient or incomplete at the time prescribed herein for the completion thereof, or any granted extension thereto, or in any other way not in accordance with the CONTRACT on the date prescribed for the completion of the WORK, and CONTRACTOR shall forthwith act to have the Performance Bond extended at its cost and expense until the related part of the WORK has been completed in accordance with the CONTRACT.

38.3.
Adjustment of Retention Bond, Performance Bond


Any additional work for which CONTRACTOR is entitled to be paid, the Retention Bond if requested in the Special Conditions and the Performance Bond will be adjusted accordingly at CONTRACTOR’ s cost and expense

38.4.
Parent Company Guarantee


CONTRACTOR, on COMPANY request, shall provide at the EFFECTIVE DATE OF CONTRACT a written guarantee from its parent company underwriting, and in the event of CONTRACTOR’s failure or inability to perform, undertaking the responsibilities, liabilities and obligations of CONTRACTOR remaining at such time as if such had been the responsibilities, liabilities and obligations of the parent company and indemnifying and holding harmless COMPANY from any cost or expenses arising from the CONTRACTOR’s failure or inability to perform.

39.
AUDIT

CONTRACTOR agrees to retain all pertinent books and records, in accordance with the LAWS and REGULATIONS relating to the WORK for five (5) years period commencing at the end of the calendar year in which the WORK was completed or at the end of the calendar year in which the CONTRACT was terminated pursuant to Article 3 "CONTRACT Termination" and for any additional period as may be necessary to permit COMPANY to complete any audit commenced within such period. The Representatives and auditors of COMPANY shall have access at any time, subject to prior notice, during normal working hours to the books and records maintained by CONTRACTOR relating to any of the works performed hereunder, and shall have the right to copy and audit such books and records.

40.
TAXES

40.1.
CONTRACTOR agrees to pay all taxes, licenses, charges and fees, existing at the time of the award and during the term of the CONTRACT, levied or assessed on CONTRACTOR by any governmental authority in connection with or incidental to the performance of the WORK or the CONTRACT, including but not limited to Income Tax, withholding taxes, social security taxes and other social security benefits and taxes upon wages of CONTRACTOR, its agents, employees and REPRESENTATIVES. CONTRACTOR agrees to require the same agreements from any of its SUB-CONTRACTORS and to be liable for, and indemnify COMPANY from, any breach of such agreements by such SUB-CONTRACTORS. CONTRACTOR agrees to reimburse COMPANY on demand for all such taxes, fees, licenses and charges which COMPANY may be required or deem it necessary to pay on account of the agents, employees and Representatives of CONTRACTOR or its SUB-CONTRACTORS.

40.2.
The rates of compensation in Appendix "A" shall cover and include CONTRACTOR's entire compensation for payment of all taxes, fees, licenses, permits and charges exacted, levied, or assessed on CONTRACTOR by any governmental authority incidental to the performance of the WORK and/or furnishing of materials by CONTRACTOR under the CONTRACT; and no additional amount will be paid to CONTRACTOR for or on account of CONTRACTOR's payments of or liability for any such taxes, fees, licenses and charges.

40.3.
COMPANY may withhold, upon notice to CONTRACTOR, Income Tax and/or other taxes from amounts due by COMPANY to CONTRACTOR under the CONTRACT, to the extent that such withholding is required by the Government of the country having jurisdiction over the SITE.


In this case, COMPANY will furnish CONTRACTOR with all relevant tax receipts.

40.4.
V.A.T. or taxes of a similar nature, imposed directly on CONTRACTOR's invoices and to be paid by COMPANY, shall be in addition to the amounts payable by COMPANY under the CONTRACT.

40.5
Penalties


CONTRACTOR shall be responsible for and shall pay any fines and penalties it may have incurred due to failure to comply with the requirements of the taxation jurisdiction and/or any other jurisdiction when carrying out the WORK.

41.
BANKRUPTCY

Should CONTRACTOR become insolvent or unable to pay its debts as and when they become due or be placed in liquidation, or commence to be wound up, voluntary or otherwise (other than for the purposes of voluntary amalgamation or reconstruction) or if a petition in bankruptcy is filed by or against CONTRACTOR or a Receiver is appointed for any part of CONTRACTOR's assets provided by CONTRACTOR pursuant to the CONTRACT or for a substantial part of any of CONTRACTOR's other assets or an assignment is made of any part of CONTRACTOR's assets for the benefit of its creditors, or process of Court or authority is levied or enforced upon or issued out against any substantial part of CONTRACTOR's assets and such process is not discharged within five (5) days, or an action is taken under the LAWS AND REGULATIONS of the country where CONTRACTOR is domiciled or any other event occurs which would materially impair CONTRACTOR's ability to fulfill its obligations hereunder, CONTRACTOR shall promptly notify COMPANY of such insolvency, inability, liquidation, winding up, petition, Receiver's appointment, assignment, process, action, or defined event, and COMPANY may at its option within three (3) days after such notification terminate the CONTRACT, as stated in clause 3.2. hereof.

In any case COMPANY may terminate the CONTRACT if CONTRACTOR fails to notify COMPANY as aforesaid.

42.
ASSIGNMENT – SUBCONTRACTING

42.1.
Assignment by COMPANY

42.1.1.
In giving written notice to CONTRACTOR, COMPANY may assign the CONTRACT to its AFFILIATES, JOINT VENTURERS and Partners on the terms and conditions set forth herein.


Also, COMPANY may assign the CONTRACT to THIRD PARTIES, subject to CONTRACTOR's consent, which consent shall not be unreasonably withheld.

42.1.2.
The ASSIGNEE(S) shall take the place of COMPANY and succeed to its rights and duties as from the date of assignment.


CONTRACTOR agrees to obtain all necessary insurance policy endorsements relating to the CONTRACT so that the ASSIGNEE has the same rights under such policies as COMPANY.

42.2.
Assignment by CONTRACTOR

It is expressly agreed and understood that CONTRACTOR shall not assign the CONTRACT.

Failure by CONTRACTOR to comply with such obligation shall result in the termination of the CONTRACT, as stated in Art. “Contract Termination”.

42.3. Subcontracting

42.3.1.
CONTRACTOR agrees not to SUBCONTRACT any part of the WORK without the prior written consent of COMPANY. Notwithstanding the above, CONTRACTOR is allowed to enter into SUBCONTRACTS for the part(s) of the WORK already accepted by COMPANY during the bidding phase, the list of which is attached to the CONTRACT. 


SUB-CONTRACTING to be performed hereunder, if so permitted by COMPANY, shall not relieve CONTRACTOR of its duties or obligations hereunder; CONTRACTOR shall be responsible and liable for its SUB-CONTRACTORS.

42.3.2.
CONTRACTOR shall cause appropriate provisions to be included in all SUB-CONTRACTS, it being understood that SUB-CONTRACTORS shall assume the same obligations and liabilities towards CONTRACTOR as CONTRACTOR has assumed towards COMPANY under the CONTRACT. CONTRACTOR shall be fully responsible for the acts, defaults and neglects of any SUB-CONTRACTOR, its agents, servants and workmen as fully as if they were the acts, defaults and neglects of CONTRACTOR, its agents, servants or workmen.


CONTRACTOR shall have the same power in case of breach of any SUB-CONTRACT that COMPANY may exercise over CONTRACTOR under any provision of the CONTRACT.

42.3.3.
If any SUB-CONTRACTOR executes any work which, in the opinion of COMPANY, is not in accordance with the CONTRACT, COMPANY may by written notice to CONTRACTOR require it to terminate such SUB-CONTRACT and CONTRACTOR, upon the receipt of such notice, shall immediately terminate such SUB-CONTRACT.

42.3.4.
CONTRACTOR shall deliver to COMPANY a copy (un-priced) of each order and/or Contract issued to its SUB-CONTRACTORS and SUPPLIERS.

42.3.5.
In the event of a SUB-CONTRACTOR having undertaken, towards CONTRACTOR, in respect of the WORK executed or the goods or materials supplied by such SUB-CONTRACTOR, any continuing obligation extending for a period exceeding that of the DEFECTS LIABILITY PERIOD, or in the event of termination of the CONTRACT, CONTRACTOR shall, as soon as required by COMPANY and in addition to any other rights or remedies COMPANY may have under the CONTRACT, assign to COMPANY without payment the benefit of any agreement of such SUB-CONTRACT. COMPANY may pay the SUB-CONTRACTOR for any such materials supplied and delivered to the SITE the amount due by such agreement in so far as it has not already been paid by CONTRACTOR to the SUPPLIER or SUB-CONTRACTOR or by COMPANY to CONTRACTOR.
42.3.6.
CONTRACTOR shall cause SUB-CONTRACTORS to comply with the provisions of Art. “Confidential Information, Ethical Business Standards and Administrative Responsibility”. In this connection, a specific clause shall be included in the Contract concluded between CONTRACTOR and SUB-CONTRACTOR.

43.
ARCHAEOLOGICAL FINDINGS 
In the event that during the execution of the WORK, CONTRACTOR discovers or uncovers any object or other earth formation which indicates the existence of any matter which might be of archaeological value, or interest CONTRACTOR shall immediately stop the related activities in progress and inform COMPANY and the competent government authority of its findings and shall not continue the activities until it is authorized to do so by the said authority or COMPANY. The requirements of this Article shall not prevent the execution of other parts of the WORK, nor in themselves constitute a reason for extension of time, unless the stoppage by the said authority prevents the execution of associated parts of the WORK within the period therefor prescribed in the program for the WORK.

44.
INTELLECTUAL PROPERTY RIGHTS 

44.1.
In addition to any other indemnifying provisions contained herein, CONTRACTOR represents and warrants that the use or construction of any and all tools, equipment, process or other materials furnished by CONTRACTOR and used in the WORK do not infringe on any license, patent or other trade secret which has been issued or applied for, and CONTRACTOR agrees to protect indemnify and hold COMPANY harmless from and against any and all claims, losses, costs, demands, damages, suits, judgments, penalties, liabilities, debits, expenses and causes of action and every other claim or litigation (including all costs thereof and attorney's fees) of every kind and character whether known or unknown, whether predating the CONTRACT or not, made by or arising in favor of any patentee, licensee or claimant of any right or priority to such procedures, tools, equipment, process or other materials, or the use or construction thereof, which may result or arise from furnishing or use of any such procedures, tools, equipment, process or other materials by CONTRACTOR in connection with the WORK.

44.2.
In the event of any claim being made or action brought against COMPANY arising out of the matters referred to in clause 44.1., CONTRACTOR shall be promptly notified to that effect and shall at its own expense conduct all negotiations for the settlement of same and any litigation that may arise therefrom.


COMPANY shall not, unless CONTRACTOR has failed to take over the conduct of the negotiations or litigations, make any admission which might be prejudicial thereto. The conduct by CONTRACTOR of such negotiations or litigation shall be conditional upon CONTRACTOR having first given COMPANY such reasonable security as shall from time to time be required by COMPANY to cover the amount ascertained or agreed or estimated, as the case may be, of any compensation, damages, expenses or costs for which COMPANY may become liable.


COMPANY shall, at the request of CONTRACTOR, afford all available assistance for the purpose of contesting any such claims or actions, and shall be refunded of all reasonable expenses incurred by it in doing so.

45.
FORCE MAJEURE 

45.1.
For the purpose of the CONTRACT the expression FORCE MAJEURE shall mean any circumstances or events so listed in clause 45.2 below or of a like kind beyond the reasonable control and contemplation of the PARTY affected which prevent or impede the due performance of the CONTRACT, being circumstances or events which could not have been prevented or avoided by the exercise of due diligence, prudence or the adoption of all precautions. Save as specifically mentioned in clause 45.2 below, weather conditions shall not constitute FORCE MAJEURE. The shortage of labour, materials or other resources shall not constitute FORCE MAJEURE unless caused by circumstances which are themselves FORCE MAJEURE.

45.2.
The circumstances which shall (provided they fulfill the requirements of clause 45.1 above) be within the definition of FORCE MAJEURE are:

-
acts of God;

-
decrees of Government;

-
fire;

-
explosion;

-
earthquake;

-
flood;

-
lightning;

-
hurricane (Beaufort Force 12 and above);

-
war; invasion; hostilities;

-
rebellion; revolution;

-
riot;

-
sabotage;

-
general national strikes or similar official national labour disputes;

-
ionizing radiation;

-
contamination by radio-activity;

-
pressure waves from aerial devices or maritime disasters.

45.3.
The PARTIES shall be (i) relieved from liability under the CONTRACT to the extent that owing to any circumstance or event of FORCE MAJEURE they have failed to comply with their respective obligations under the CONTRACT and (ii) liable for and bear all of its own costs, expenses, losses and damages suffered and incurred as a result of a circumstance or event of FORCE MAJEURE.

45.4.
A PARTY seeking relief under this Article shall notify the other PARTY forthwith of a circumstance or event of FORCE MAJEURE and shall with diligence furnish such relevant information as is available appertaining to such event.

45.5.
It is expressly agreed that any strike(s) caused by and/or resulting from CONTRACTOR's corporate policy and/or decisions - albeit this may involve outside firms - shall be deemed as being due to a default by CONTRACTOR; under no circumstances shall any such strike(s) count as FORCE MAJEURE.

45.6.
Extension of Contract Duration


If the execution of the WORK is delayed, curtailed or prevented by FORCE MAJEURE and the time for completion of the WORK is thereby affected, the duration of the CONTRACT and all rights and obligations hereunder shall be extended for a period equal to the period thus involved, provided however, that unless the PARTIES agree otherwise, if FORCE MAJEURE continues for a period exceeding 180 calendar days, the PARTIES shall meet to discuss and agree on the effect on the CONTRACT and necessary actions to be taken by the PARTIES from the viewpoint of schedule and cost.


In case no agreement is reached within 30 calendar days from the end of the above period, either PARTY shall have the right to terminate the CONTRACT after 30 calendar days notice to the other PARTY. 

45.7.
In case of termination of the CONTRACT, COMPANY shall pay CONTRACTOR:

a)
for all WORK executed in accordance with the CONTRACT prior to the CONTRACT termination date;

b)
all materials or goods which have been ordered by CONTRACTOR for the WORK before the termination date at the rates set forth in SUPPLIERS’ invoices.

Title and possession of such WORK, materials and goods shall pass to COMPANY upon said payment

45.8.
Delivery Of Documents

In case of termination of the CONTRACT, CONTRACTOR shall deliver to COMPANY all documents, SPECIFICATIONS, DRAWINGS, calculations received from COMPANY or prepared by CONTRACTOR up to the date of termination. 

46.
TRAINING

CONTRACTOR shall provide, if requested in the Special Conditions, suitable training courses for COMPANY personnel in accordance with Appendix “D” “TECHNICAL SPECIFICATION”.
47.
LIENS


CONTRACTOR shall discharge at once or otherwise secure against all liens and attachments which are filed in connection with the WORK and shall indemnify and hold COMPANY harmless from and against any and all loss, damage, liability and claims thereof resulting directly or indirectly from such liens and attachments. If CONTRACTOR does not so release and discharge at once, then COMPANY may do so and CONTRACTOR shall reimburse COMPANY the cost of such release including legal fees and expenses.

48.
ARBITRATION

Should any difference or dispute arise in connection with the interpretation or the performance of the CONTRACT which cannot be resolved by the PARTIES, the same shall be referred to arbitration, and the WORK shall continue during the arbitration proceedings. If CONTRACTOR suspends the performance of the WORK during the arbitration proceedings, COMPANY shall have the right to terminate the CONTRACT pursuant to clause 3.2.

Each PARTY will nominate its Arbitrator. The Arbitrators nominated by the PARTIES will appoint, by mutual agreement, the third Arbitrator, who will preside over the arbitration with the rules of the International Chamber of Commerce and their decision shall be final and binding on both PARTIES.

All arbitration costs, charges and expenses shall be for the account of the losing PARTY.

The venue and language of arbitration shall be specified in the Special Conditions.

49.
LAW

49.1.
Governing Law

All questions arising out of or related to the CONTRACT, including but not limited to its validity, interpretation, performance or breach shall be governed by the laws set out in the Special Conditions.

49.2.
Compliance with Law


CONTRACTOR agrees to comply with all LAWS AND REGULATIONS which are now or may, in the future, become applicable to CONTRACTOR, CONTRACTOR's business, equipment and personnel engaged in the performance of the CONTRACT and the WORK or arising out of or incidental to such performance. CONTRACTOR agrees to hold harmless and indemnify COMPANY against any penalty and liability of every kind for CONTRACTOR’s or its SUB-CONTRACTORS breach of any of such LAWS AND REGULATIONS.


The above provision shall apply to CONTRACTOR’s failure to bring to COMPANY’s attention forthwith any matters which, in the opinion of CONTRACTOR, appears to be an error or omission in or violation of this CONTRACT or conflicts with LAWS AND REGULATIONS.

49.3.
Changes in Laws and New Laws

In the event that CONTRACTOR demonstrates to COMPANY that there has been a change in the LAWS AND REGULATIONS in the COUNTRY after the EFFECTIVE DATE OF CONTRACT or new law(s) enacted after such date the implementation of which has had a direct effect on the cost of the WORK and has resulted in direct and documented additional cost to CONTRACTOR, CONTRACTOR shall identify such effect and the details of such additional cost incurred and provided always that COMPANY accepts the additional cost as justified and the CONTRACT PRICE shall be adjusted accordingly.
50.
CONFIDENTIALITY, ETHICAL BUSINESS STANDARDS AND ADMINISTRATIVE RESPONSIBILITY

50.1.
Confidentiality

CONTRACTOR undertakes and agrees:

50.1.1.
to treat and maintain all material information related to the CONTRACT as strictly confidential and to take all reasonable and practicable steps to ensure and protect the confidentiality thereof, and not to disclose the existence or content thereof (whether in full or part or in extract or summary form) to any other person, except to COMPANY;

50.1.2.
not to exploit any material information supplied by COMPANY;

50.1.3.
not to use any material information or make copies or extracts or summaries thereof for any purpose, except the preparation and submission of tenders and supporting documents in connection with any COMPANY-proposed CONTRACT, and any necessary correspondence, discussions or negotiations with COMPANY during the term of the CONTRACT.

CONTRACTOR shall observe the obligation of confidentiality prescribed in this article for three (3) years after the expiration/termination of the CONTRACT.

In case of breach, even partial, of such confidentiality obligation, COMPANY shall be entitled to claim damages, in addition to the remedy provided in Art. “Contract Termination”.

Alternativa A

(Versione utilizzabile (i) in caso di contratti che prevedono l’esecuzione delle attività in Italia, indipendentemente dalla nazionalità della controparte, oppure (ii) con controparte italiana, indipendentemente dal luogo di esecuzione del contratto)
50.2.
Administrative Responsibility

CONTRACTOR declares to have reviewed and have knowledge of the contents of the document "Model 231", including also the Eni Code of Ethics, drafted by COMPANY in accordance with the legislation in force regarding the administrative liability of legal entities for offences committed by their directors, employees and/or agents and available on the website of COMPANY.

With respect to the performance of the activities under the CONTRACT, CONTRACTOR represents and warrants that it has given and implemented instructions to its directors, employees and/or agents, aimed at preventing the commission or the attempt of any offence under Legislative Decree No. 231 of June 8, 2001 and undertakes vis-à-vis COMPANY to continue effectively implementing such instructions for the entire duration of the CONTRACT. In particular and in accordance with the abovementioned laws and conventions, CONTRACTOR undertakes to abstain (and to cause its directors, employees and/or agents to abstain) from, directly or indirectly, offering, promising, giving, paying or accepting any Public Officials request for a gift, or authorizing anyone to give or pay, directly or indirectly, any sums, other benefits or advantages or anything of value to or for a Public Official. For the purposes of the CONTRACT, Public Official shall mean: 
a) anyone who performs public functions in a legislative judicial or administrative capacity; 
b) anyone acting in an official capacity for or on behalf of: (i) a supranational, national, regional or local government, (ii) an agency, department, office or instrumentality of a supranational, national, regional or local government, (iii) a government-owned or government-controlled or government-participated company, (iv) a public international organization and/or (v) a political party, a member of a political party, an official or candidate for political office;  
c) anyone in charge of providing a public service; or  
d) any other person, individual or entity at the suggestion, request or instruction or for the benefit of any of the persons or entities referred to in paragraphs (a) to (c) above.

With respect to the performance of the activities under the CONTRACT, CONTRACTOR undertakes vis-à-vis COMPANY for the entire duration of the CONTRACT to strictly abide by the principles of the Eni Code of Ethics and to respect human rights as defined in the Eni Guidelines on the Protection and Promotion of Human Rights, available on the website www.eni.com. In particular, CONTRACTOR undertakes to abstain from: 
a)
offering commissions, fees and other benefits to directors, employees or agents of COMPANY; 
b)
entering into trade agreements with directors, employees or agents of COMPANY which may negatively affect the interests of COMPANY; 
c) starting business activities or entering into agreements with THIRD PARTIES in breach of the principles set out in the Eni Code of Ethics which would negatively affect the performance of the CONTRACT; 
d) providing directors, employees or agents of COMPANY with non-property benefits also in the form of gifts, means of transportation, hospitality offers which go beyond the limits of the commonly accepted business ethical standard. 

The PARTIES agree that any non-compliance, even partial, with the abovementioned representations, warranties and undertakings, which can be reasonably expected to result in adverse consequences for COMPANY, will be considered a material default under the CONTRACT and will entitle COMPANY to unilaterally withdraw, even during its performance, or to terminate the CONTRACT, by delivering notice via registered mail, which shall include a brief summary of the circumstances or of the legal proceedings demonstrating such non-compliance. 

In the event of information that could reasonably imply such non-compliance, pending the required verifications or findings COMPANY will have the right to suspend the performance of the CONTRACT by delivering notice via registered mail, which shall include a brief summary of the relevant information. Should the information be obtained from the media, COMPANY shall have the right to exercise such right when the information has been confirmed by an official document of the Judicial Authority and/or otherwise confirmed by the Judicial Authority. The exercise of such rights will be to the sole detriment of CONTRACTOR, which shall bear, in all cases, all additional expenses and costs and shall be liable for and defend, indemnify and hold harmless COMPANY from any THIRD PARTY action arising from or consequential to such non-compliance.

Alternativa B
(Versione utilizzabile, in alternativa alla precedente, in caso di contratti che prevedono l’esecuzione delle attività all’estero, con controparte straniera)
50.2.
Administrative Responsibility

CONTRACTOR declares to have reviewed and have knowledge of the contents of the document "Model 231", including also the Eni Code of Ethics, drafted by COMPANY in accordance with the legislation in force regarding the administrative liability of legal entities for offences committed by their directors, employees and/or agents and available on the website of COMPANY.

With respect to the performance of the activities under the CONTRACT, CONTRACTOR represents and warrants that it has given and implemented instructions to its directors, employees and/or agents, aimed at preventing any and all conducts in breach of the U.S. Foreign Corrupt Practices Act, the OECD Convention on Combating Bribery of Foreign Public Officials in International Business Transactions, the United Nations Convention against Corruption and any other anti-bribery laws which may be applicable to CONTRACTOR and undertakes vis-à-vis COMPANY to continue effectively implementing such instructions for the entire duration of the CONTRACT. In particular and in accordance with the abovementioned laws and conventions, CONTRACTOR undertakes to abstain (and to cause its directors, employees and/or agents to abstain) from, directly or indirectly, offering, promising, giving, paying or accepting any Public Officials request for a gift, or authorizing anyone to give or pay, directly or indirectly, any sums, other benefits or advantages or anything of value to or for a Public Official. For the purposes of the CONTRACT, Public Official shall mean: 
a) anyone who performs public functions in a legislative judicial or administrative capacity; 
b) anyone acting in an official capacity for or on behalf of: (i) a supranational, national, regional or local government, (ii) an agency, department, office or instrumentality of a supranational, national, regional or local government, (iii) a government-owned or government-controlled or government-participated company, (iv) a public international organization and/or (v) a political party, a member of a political party, an official or candidate for political office;  
c) anyone in charge of providing a public service; or  
d) any other person, individual or entity at the suggestion, request or instruction or for the benefit of any of the persons or entities referred to in paragraphs (a) to (c) above.

With respect to the performance of the activities under the CONTRACT, CONTRACTOR undertakes vis-à-vis COMPANY for the entire duration of the CONTRACT to strictly abide by the principles of the Eni Code of Ethics and to respect human rights as defined in the Eni Guidelines on the Protection and Promotion of Human Rights, available on the website www.eni.com. In particular, CONTRACTOR undertakes to abstain from: 
a)
offering commissions, fees and other benefits to directors, employees or agents of COMPANY; 
b)
entering into trade agreements with directors, employees or agents of COMPANY which may negatively affect the interests of COMPANY; 
c) starting business activities or entering into agreements with THIRD PARTIES in breach of the principles set out in the Eni Code of Ethics which would negatively affect the performance of the CONTRACT; 
d) providing directors, employees or agents of COMPANY with non-property benefits also in the form of gifts, means of transportation, hospitality offers which go beyond the limits of the commonly accepted business ethical standard. 

The PARTIES agree that any non-compliance, even partial, with the abovementioned representations, warranties and undertakings, which can be reasonably expected to result in adverse consequences for COMPANY, will be considered a material default under the CONTRACT and will entitle COMPANY to unilaterally withdraw, even during its performance, or to terminate the CONTRACT, by delivering notice via registered mail, which shall include a brief summary of the circumstances or of the legal proceedings demonstrating such non-compliance. 

In the event of information that could reasonably imply such non-compliance, pending the required verifications or findings COMPANY will have the right to suspend the performance of the CONTRACT by delivering notice via registered mail, which shall include a brief summary of the relevant information. Should the information be obtained from the media, COMPANY shall have the right to exercise such right when the information has been confirmed by an official document of the Judicial Authority and/or otherwise confirmed by the Judicial Authority. The exercise of such rights will be to the sole detriment of CONTRACTOR, which shall bear, in all cases, all additional expenses and costs and shall be liable for and defend, indemnify and hold harmless COMPANY from any THIRD PARTY action arising from or consequential to such non-compliance.

51.
VARIATION TO CONTRACT TERMS

No amendment or modification of any of the terms of the CONTRACT shall be valid unless it is in writing and signed by or on behalf of the PARTIES.
52. REGISTRATION

CONTRACTOR shall comply with all requirements of the LAWS AND REGULATIONS of the country having jurisdiction over the SITE as regards establishing its company on a proper legal basis to operate or do business therein, including registration, if required.

53.
NOTICES

All notices to be given with respect to the CONTRACT shall be considered as given to COMPANY and to CONTRACTOR, respectively, if given in writing and delivered personally or sent by registered or certified mail, return receipt requested, or by facsimile or other form of telecommunication.

Such notices shall be effective when delivered if delivered personally or when placed in the mail if mailed in the manner provided above.

The address of notice for COMPANY and CONTRACTOR shall be indicated in the Special Conditions.

The addresses given may be changed by either PARTY advising the other in writing of its new address.

54.
ARTICLES SURVIVING TERMINATION

Notwithstanding and without prejudice to any termination of the CONTRACT, the following Articles shall continue thereafter to have full force and effect: 

Art. “Contract Termination”, Art. “Audit”, Art. “Assignment - Subcontracting”, Art. “Intellectual Property Rights”, Art. “Arbitration”, Art. “Law”, Art. “Confidentiality, Ethical Business Standards and Administrative Responsibility”.

SPECIAL CONDITIONS

PROVISION OF ONSHORE PROCESS PLANT

1. BASIC DESIGN AND FRONT END ENGINEERING 

1.1.
CONTRACTOR by entering into this CONTRACT expressly accepts the Basic Design and Front End Engineering (FEED) provided by COMPANY during the bidding phase and confirms that during such period has carefully examined and reviewed the Basic Design and FEED with the purpose of assuring that said documents meet in all respects the requirements of the WORK.


Notwithstanding the above, CONTRACTOR within 60 days from the EFFECTIVE DATE shall advise in writing COMPANY of any insufficiency, error, omission or discrepancy, if any, that CONTRACTOR should discover during such period. COMPANY, within 28 days of receipt of any such written advice shall notify CONTRACTOR of its requirements in respect of the matter so advised and CONTRACTOR shall forthwith make the necessary modifications (if any) to the relevant documents of BASIC DESIGN and FEED and submit such amended documents to COMPANY for approval. COMPANY shall give approval or otherwise, stating its reasons, within a further 10 days. The amended documents when so approved shall be deemed to form the Basic Design and FEED and all cost or expenses and any additional time resulting or arising from said modifications are deemed included in the Total Price stated in the Letter of Award and in the TIME FOR COMPLETION and CONTRACTOR shall not be entitled to claim any further compensation ad or additional time in respect thereof.    

1.2.
CONTRACTOR shall execute the Detailed Design and be solely responsible for its execution in all parts and for all matters involved in or associated with the execution of such Detailed Design for the purpose of attaining the complete and proper performance of the PLANT in accordance with the requirements of the CONTRACT.

2.
COMPANY PROVIDED MATERIALS

2.1.
With reference to Art. “Equipment, Materials or Services Provided by COMPANY to CONTRACTOR” of the General Conditions, COMPANY shall provide, through other contractors of COMPANY, the following materials in connection with the WORK:

........................

........................

........................

........................

2.2.
The delivery point of said materials is…………………………….


3.
DEFECTS LIABILITY PERIOD

Subject to Art. “Defects Liability Period” of the General Conditions, CONTRACTOR guarantees the PLANT for the DEFECTS LIABILITY PERIOD of ........... months starting from the date of issuance by COMPANY of the PROVISIONAL ACCEPTANCE CERTIFICATE. Accordingly repairs carried out to replace parts provided to make good any defects pursuant to the aforesaid Art. “Defects Liability Period” shall likewise be guaranteed for the same period.

4.
COMPANY GROUP EXISTING PROPERTIES

With reference to Art. “Liabilities and Indemnities” of the General Conditions, the following are the properties of any member of COMPANY GROUP which do not form part of the PLANT but are associated with the implementation of the PLANT and the Project.

........................

........................

........................

........................

5.
OTHER CONTRACTORS/CONSULTANTS OF COMPANY

With reference to Art. “Other Contractors/Consultants of COMPANY” of the General Conditions, the other Contractors/Consultants of COMPANY in connection with the WORK are:

.......................

.......................

.......................

.......................

6.
MUTUAL INDEMNITY AND HOLD HARMLESS DEED

With reference to Art. “Liabilities and Indemnities” of the General Conditions the Mutual Indemnity and Hold Harmless Deed Form is attached to these Special Conditions.

7.
DEDUCTIBLES OF CONSTRUCTION ALL RISK POLICY

Subject to the provisions of Art. “Liabilities and Indemnities” and Art. “Insurance” of the General Conditions, the  following deductibles  under the Construction All Risk Policy to be provided by COMPANY shall be borne by CONTRACTOR.

a)
.......... per occurrence or series of occurrences arising from one event while loading and unloading, storage, while in transit;
b)
........... per occurrence or series of occurrences arising from one event for construction all risk;
c)
........... per occurrence or series of occurrences arising from one event for COMPANY GROUP existing properties;
d)
........... per occurrence or series of occurrences arising from one event for THIRD PARTY;
e)
............ per occurrence or series of occurrences arising from one event for pollution.
8.
COMMISSIONING PERIOD

With reference to Art. “Acceptance of the WORK” of the General Conditions the COMMISSIONING PERIOD of the PLANT is ……………. months.

9.
LIQUIDATED DAMAGES FOR DELAY

9.1.
With reference to Art. “Liquidated Damages for Delay” of the General Conditions, the liquidated damages for CONTRACTOR’s delay in the achievement of the PROVISIONAL ACCEPTANCE CERTIFICATE within the COMMISSIONING PERIOD, are as follows:

............... per each day of delay.

9.2.
The total amount payable by CONTRACTOR for delay as liquidated damages shall not exceed the amount of ........... equal to .......% of the Total Price set out in Art. “CONTRACT Value” of the Letter of Award.

10.
APPLICATION

With reference to Art. “Application” of the General Conditions, CONTRACTOR shall submit the Application, for the issue of COMPANY’s Interim Progress Certificate, in .... original(s) plus ......... copies. 

11.
INVOICING

With reference to Art. “Invoicing” of the General Conditions, the following provision shall apply.

11.1. CONTRACTOR shall issue the invoice for the WORK in accordance with the following conditions:

a) on progress basis for Home Office Activities (Project Management, Engineering, Procurement Services, etc:) and construction work;

b) on milestones for the supply of bulk material, equipment as follows:
- ……. % on acceptance by SUPPLIER of related Purchase Order, of the value allocated to each item of Bulk Material within the Total Lump Sum Price stated in the CONTRACT

- ……. % on delivery from SUPPLIER’s workshop

- …..% on arrival at SITE (for Bulk Material)

- …..% on arrival at SITE (for equipment)

- …. % on Mechanical Completion (for equipment)

Actual progress shall be determined in accordance with Progress Measurement Procedures agreed by COMPANY and CONTRACTOR. The basis of progress calculation, milestones and invoicing shall be the Price Break Down of the Lump Sum Price stated in Appendix “A” – Compensation.
11.2.
CONTRACTOR’s   invoice(s)  (one (1) original)   shall be sent to the following COMPANY’s address:

........................

........................

........................

........................

12.
PAYMENTS

12.1.
With reference to Art. “Payments” of the General Conditions, the PARTIES agree as follows:

a)
COMPANY will pay CONTRACTOR’s invoice(s) at ……… days from the date of receipt by COMPANY of CONTRACTOR’s invoice(s);

b)
CONTRACTOR-designated bank is:

........................

account No........................

BBAN code (as applicable).......................

IBAN code and BIC code (as applicable)………………………………………..

12.2.
(SE APPLICABILE INCLUDERE LA SEGUENTE CLAUSOLA)

In case of late payment relative to the terms specified in clause 12.1 above, interest will apply, in respect of each day of delay, to the amount due to CONTRACTOR.

The rate of interest will be the European Central Bank (ECB) rate, as published by the “Ministero dell’Economia e delle Finanze” in the “Gazzetta Ufficiale della Repubblica Italiana” on the fifth working day of each six-month period, increased by ………%.

13.
RETENTION MONEY

13.1.
COMPANY shall be entitled to retain from each CONTRACTOR’s invoice ……… % of the amount invoiced and to use such amounts or any part thereof to make good by itself or through others any defects in the WORK or any part thereof, in the event that CONTRACTOR, having been given due notice, fails to make good the defects complained of within the period specified in the said notice. 

The amounts retained shall be paid after the issuance by COMPANY of the PROVISIONAL ACCEPTANCE CERTIFICATE.

However all CONTRACTOR’s progress invoices shall be paid 100% against presentation by CONTRACTOR of a Retention Money Bond covering the amounts subject to retention as specified above. The Retention Money Bond, in the Form as per Appendix “B”, issued by a bank acceptable to COMPANY and at CONTRACTOR’s expense, will be valid until issuance of the aforesaid PROVISIONAL ACCEPTANCE CERTIFICATE. 

13.2.
CONTRACTOR shall not be entitled to any interest on the retention monies. 

14.
CONTRACTOR’S ORGANIZATION CHART 

14.1.
CONTRACTOR shall provide as a minimum the Key Personnel listed in the Organization Chart included in the CONTRACT in the respective positions stated in said Organization Chart.

CONTRACTOR shall appoint the Project Manager. The Project Manager shall represent and act with full authority for the CONTRACTOR at all times during the progress of the WORK. The Project Manager shall have overall responsibility for the WORK performed in the CONTRACTOR’s home office and at SITE. All communications from COMPANY delivered to him shall be as binding as if given to CONTRACTOR. 

14.2.
The organization chart shall include, without being limited to, the following:

-
Project Manager (and relevant staff);
-
Construction Manager (and relevant staff);
-
Project Quality Manager (and relevant staff);
-
Project HSE Manager (and relevant staff);
-
Project Engineer (and the relevant staff);
-
Procurement Manager (and relevant staff).
14.3.
The Construction Manager shall represent and act with full authority for CONTRACTOR at SITE in the absence of the Project Manager in relation to construction matters, but without restricting COMPANY’s right to deal with the Project Manager directly. All communications from COMPANY delivered to the Construction Manager  shall be as binding as if given to CONTRACTOR although addressed to the Project Manager. 

The Construction Manager shall be constantly present at the SITE during execution of the WORK at SITE, failing which CONTRACTOR shall provide a substitute and notify COMPANY of the substitution in writing for APPROVAL.
15.
CRITERIA OF PERFORMANCE TEST ACHIEVEMENT

With reference to Art. “Acceptance of the Work” of General Conditions, the following provisions shall apply.

	Guarantee Item
	Guaranteed Value
	Penalizable Range
	Requirement for lower Value
	Liquidated Damages

	1.
	
	
	
	

	2.
	
	
	
	

	3.
	
	
	
	

	4.
	
	
	
	

	5.
	
	
	
	

	6.
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